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The Columbia River Dispute 


T. E. ARMSTRONG * 
J. A. LANGFORD 
A. C. PENNINGTON 





The Columbia River is a source of conflict, not only between Canadians 
and Americans, but between conservationists, irrigators, power men, 
fishermen and town planners. It is not unique in this respect. All over 
the Continent the number of undeveloped rivers dwindles annually, 
and struggles grow fiercer for rights to exploit the remainder. On the 
Columbia, power is paramount. The rapid economic development of 
British Columbia, and the American Pacific Northwest, has underlined 
the necessity and complexity of formulating an efficient, acceptable 
plan for exploiting the Columbia power potential. The problems are 
immense: extensive hydrological and topographical data must be 
gathered and considered; formidable engineering difficulties must be 
overcome; decisions must be made on allocating water to such uses as 
domestic consumption, navigation, flood control, irrigation, and power. 
Yet physical problems, difficult as they may be, are dwarfed by those 
that involve competing political and economic interests. 

The essay that follows focuses on four topics: the basin’s develop- 
ment possibilities; the regulatory machinery set up by Canada and the 
United States—the International Joint Commission; relevant muni- 
cipal and international law; and, the significance of international law 
to ultimate solutions. 


Physical Facts 


The Columbia is the third largest river in North America. Both 
the Mississippi and the St. Lawrence discharge more water. The St. 
Lawrence, for example, discharges an average of 220 million acre feet 





* Messrs. Armstrong, Langford and Pennington are students in the fourth year 
at Osgoode Hall Law School. 

1Cf. Smith, H. A. The Economic Uses of International Rivers, (London, 1931), 
chapters I, II; Davis, John, Canadian Energy Prospects, Study for Royal Com- 
mission on Canada’s Economic Prospects, (Ottawa, 1957), esp. chap. IX. 
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per annum into the Atlantic, while the Columbia discharges an average 
of 180 million acre feet into the Pacific.2 One of the most important 
aspects of both river basins is hydroelectric power potential. In measur- 
ing potential, there are two significant factors: the volume of flow and 
the height through which the water descends. The St. Lawrence, from 
source to sea, drops 603 feet, whereas the Columbia drops 2652 feet. 
Canadian estimates of the installed capacity of the Columbia main 
stem indicate a potential of 34 million kilowatts, whereas the maximum 
potential of the St. Lawrence is approximately 7 million kilowatts.® 
The Columbia’s total power potential is at least 15% of all potential 
water power in the world.‘ 


The river rises in Columbia Lake near the B.C.-Alberta border; 
it flows north and west towards the Arctic watershed until it is turned 
sharply south-west by a union of the Menashee, Selkirk and Rocky 
Mountain Ranges. From the Big Bend, its most northerly point of flow, 
it moves south, past the City of Revelstoke, through two flat-slope 
expansions known as the Arrow Lakes and, after being joined by 
two large tributaries—the Kootenay and the Pend Oreille—crosses into 
the State of Washington below Trail, B.C. From there, it flows through 
the interior of Washington, forms the border between Washington and 
Oregon and, ultimately, empties into the Pacific at Astoria, Oregon. 
Its principal tributaries in Canada are the Kootenay, the Pend Oreille, 
the Okanagon, the Kettle and the Flathead; in the United States, they 
are the Snake, Willamette, Comlitz, Spokane, Deschutes, Lewis, Yakima, 
Wenatchee, Chelan and John Day Rivers.’ 


It has been calculated that geographically only 15% of the basin 
is in Canada.* But a substantial portion of the water has Canadian 
sources. Where it crosses the border, the Columbia carries an average 
of 62.4 million acre feet per year compared to a discharge at the mouth 
of 180 million acre feet. That is, over 30% of the volume originates in 
Canada. There is a drop of 2650 feet between the source of the river 
and the sea level, and an elevation of some 1290 feet at the Canada- 
United States boundary. Thus, almost 50% of the total potential power 
“head” is in Canada.’ 


The chief reason for controversies over apportioning benefits of 
the basin is the recent expansion of industrial and domestic power 


2 McNaughton, A. G. L., Statement before The Standing Committee on Ex- 
ternal Affairs, House of Commons, May 12, 1954, at p. 165. 


8 Ibid., p. 166. 


Bourne, Charles B., Development of The Columbia River: Its International 
Legal Aspects, in Papers prosentad at The Annual Meeting in Banff, 1957, 
Canadian Bar Association, Ottawa, 1957, at p. 90. 

5 Jordan, Len, Statement before a Joint Hearing of the Committee on Interior 
and Insular Affairs and a special subcommittee of the Committee on Foregn 
Relations, U.S. Senate, Washington, 1956. 

® Neuberger, Richard L., Study of Development of Upper Colombia River 
Basin, Canada and The United States, Report to the Chairman of The Senate 
Committee of Interior and Insular Affairs, Washington, 1955. 
7™See Bourne, op. cit., (footnote 4, ante), at p. 90. 
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consumption,® and the certainty of future expansion. In the early 
years of the century, the main concern of the area developers was the 
utilization of the river for domestic supplies for frontier communities. 
There also was concern over the devastating effects of spring floods. 
Successful irrigation projects were undertaken that turned arid valleys 
into valuable fruit growing and agricultural areas. Reclamation and 
conservation of wild life were other problems. These matters still are 
the subject of study. But with American industrial expansions during 
the inter-war period, the overriding concern became the availability 
of hydroelectric power. The U.S. Pacific Northwest developed its most 
readily available power sites early. At-site power stations were built 
throughout the lower regions of the basin—Grand Coulee, Rock Island, 
McNary, John Day, the Dalles, Bonneville, and others. There was, 
however, a factor that limited these great “natural flow” power develop- 
ments. The Columbia is an ice-melt river, and its flow fluctuates 
markedly from season to season and from year to year. In generating 
electricity, continuity of flow is essential. This means that maximum 
continuous flow (or minimum flow) sets the limits of hydroelectric 
production. The water in excess of the minimum flow is waste and 
will, unless captured and stored for later use, pass to the sea unused. 

At first, the maximum continuous flow was sufficient to satisfy 
the needs of installed turbines and generators, But as demands for 
power grew, the need for greater continuous flow became evident. 
Cheap power based on natural flow largely had been exhausted and, 
to increase productivity by building additional installations, upstream 
storage had become essential. However, unhappily for the United States, 
two adverse conditions existed as she entered a period of chronic 
power shortage in the area. Both conditions, one physical and the other 
economic, still exist. First, because of the topography (deep, narrow 
gorges) of the Upper Columbia basin in Canada, virtually all valuable 
storage sites exist in British Columbia, Secondly, Canada needs 
her water resources for her own development. The Canadian West 
is now entering its greatest period of growth. It is estimated that 
between 1955 and 1975 power consumption in British Columbia will 
increase by 457%. Both British Columbia and the U.S. Pacific North- 
west require cheap hydroelectric power.° 

Ultimate solutions to the dispute must cope with the basic question: 
How are power potentials of a river which flows through two states to 
be equitably apportioned? Power, as mentioned earlier, is the product 
of volume of flow and height of descent (or “head”). General McNaugh- 
ton, Chairman of the Canadian section of the International Joint 
Commission, puts the apportionment problem graphically in this way: 

If you take the United States side and you take the heads which belong 


to the U.S. in their territory and the flows which they can get by reason 
of the origin of tributaries and reservoirs that they create ... it. works out 





8 Davis, John, Royal Commission on Canada’s Economic Prospects, Study 
on Canadian Energy Prospects, Ottawa, 1957, esp. chap. 9, sec. 2. 

®Cf. Davis, John C., Statement before The Standing Committee on External 
Affairs, House of Commons, March 22, 1955, at p. 237. 
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that roughly three-fifths of the total amount of power is exclusively in the 
ownership of the United States. If you look at the same figures for Canada, 
we have the head waters of the river where the flows are smaller, p mms 
find that about one-fifth of the total is ours... . The [remaining] one-fifth 
represents the flows that can only be caught by creating great works in 
Canada controlling the stream in such a way that it is fed down as it is 
wanted and used through the heads in the United States.1° 
Canada argues that because this additional power (approximately one- 
fifth of the basin’s total capacity) is created without cost to down-stream 
generating plants, the resultant new power should be divided equitably 
between the two countries. Because of American unwillingness to accept 
this principle, Canada has begun studying the possibility of diverting 
surplus flows from the Columbia basin into the Thompson-Fraser 
system, wholly within Canada, with a view to developing the unutilized 
one-fifth capacity unilaterally. The legal implications will be considered 
below. It is now necessary to examine physical aspects of diversion 
schemes in detail, and the principal storage plans contemplated. 


Proposed Developments 


On May 17, 1950, Congress authorized the construction of a dam 
at Libby, Montana, under the Flood Control Act, 1950.1 On January 
15, 1951, the State Department filed application with the International 
Joint Commission for approval of the project.’ Located on the Kootenay 
in Montana, the proposed dam would require the full flow of that river 
from Canada to fill its 5 million acre-feet reservoir. In time, there 
would be a flood back that would inundate 15,000 acres in British 
Columbia.** In the International Joint Commission, the Canadian Com- 
missioners held that Canada was entitled to an allocation of power 
proportional to the level increase at the boundary multiplied by the 
whole flow of the Kootenay above the boundary.'* This would represent 
more than one-third of the total at-site power to be generated at Libby. 
The Canadian Commissioners were, however, unable to persuade their 
American colleagues even to agree to discuss any recompense for this 
use of Canadian resources.’° The result of the impass was the initiation 
of a Canadian study on the possibility of a gigantic two-stage diversion 
of the upper waters of the Columbia through an all-Canadian route 
to the sea. General McNaughton said: 


Now what did we do? We had from the United States this indication that 
they were glad to take our water and give us nothing for it. We at once 


10 See McNaughton, op. cit., (footnote 2, ante), at p. 166. 

11For complete chronology of the Libby application, see The Transcript of 
Evidence of the Joint Hearings before the Committee on Interior and Insular 
Affairs and a special subcommittee of The Committee on Foreign Relations, 
United States Senate, IInd Session, 84th Congress, March 22, 26, 28 and May 23, 
1957, at p. 175. 

127.J.C. Docket No. 65 and 69, summarized in The Activities of the Inter- 
national Joint Commission 1909-1956, Ottawa, 1956. 

13 Jordan, op. cit., (footnote 5, ante), at p. 34. 

14 McNaughton, op. cit., (footnote 2, ante), at p. 120. 

15 See McNaughton, Statement before the Standing Committee on External 
Affairs, House of Commons, March 9, 1955, at p. 34. 
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he turned the attention of our engineers on the possibility of the use of those 
la, $ waters in Canada. When the Kootenay is high, some of the water flows 
ou across Canal Flats into the Columbia so that by building a dam below 
‘th i that point we could get five thousand cubic feet per second on the average 
in if over the year out of the Kootenay and put it into the Columbia where at 
1s ‘ least we could have the benefit of nearly five hundred and seventy feet 
a or more of head than we otherwise would... . I then invited our engineers 
e- in the study of the Mica reservoir to examine the Monashee Mountains 
. from cellar to attic, so to speak . . . to ascertain if there was in fact any 
m q possibility of taking these waters through those mountains—or some portion 
ly | of them—to use the two thousand odd feet of head in the Fraser Basin 
ot ; and so generate power and get some return.1¢ 
Te4 3 After studies were made by Canadian engineers, General McNaughton 
or 2 presented to the Commission three alternative development plans: 
od 3 (a) A plan involving no diversion at all. This envisages that the 
od i Kootenay would continue to flow in a loop through Montana in Idaho, 
m dropping 570 feet en route, and making possible the Libby project. 
F Canadian waters from the Columbia would continue to flow into U.S. 
F plants in unaltered quantity. Under this scheme, however, Canada pro- 
¥ posed to build two large storage reservoirs north of the border: one at 
m Mica Creek, near the Columbia’s Big Ben, and one at Murphy Creek, 
'y just north of the B.C.-Idaho border. As a result of these installations, 
al 14.5 million acre feet, stored for cyclical release, could provide a poten- 
y tial service to installed U.S. interests worth approximately fourteen 
ir billion kilowatt hours annually. 
e (b) A diversion of the Kootenay into the Columbia at Canal Flats. 
h A reservoir at Bull River, north of the border on the Kootenay and 


south of Canal Flats, would impound five thousand cubic feet per second 
average annual flow on this river. The resulting reservoir, with ultimate 
capacity of 3.4 million acre feet, would inundate Canal Flats; its waters 
it could be released down the Columbia through power plants at Luxor, 
r Donald Canyon, Mica, Priest Rapids and Little Dalles, thence through 
r the Arrow Lakes to the Murphy Creek power plant, and across the 
8 border into the Grand Coulee reservoir. Grand Coulee’s existing require- 
n ments would still be supplied.17 There would, however, be considerable 
n 

e 


a 
1 
5: SS aa ae 


loss of power potential on the Kootenay in Montana and Idaho. The 
Libby development as presently planned would not be possible. 


(c) A diversion of the Kootenay into the Columbia at Canal Flats, 


t and of the Columbia into the Thompson-Fraser at Eagle Pass. Here, a 
° tunnel would connect the Columbia, north of Revelstoke, with Shuswap 

Lake and the Fraser River system. By means of the tunnel, stored 
f waters at Mica Creek and at the Luxor-Bull River reservoir would be 
r diverted into the Fraser River system in a total amount of 15 million 
, acre feet per year. This is the estimated flow required for planned 


hydro development on the Fraser.* Under this plan, the storage of 
Mica and Bull River-Luxor could be utilized in Canada, The Fraser 





16 McNaughton, op. cit., (footnote 2, ante), at p. 481. 
17 Contra: Statement by International Joint Commission, American Section, 
l Ottawa, Oct. 7, 1955. 
18 See McNaughton, op. cit., (footnote 2, ante), at p. 471. 
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development would depend on the construction of sites and the diversion 
tunnel through the Monashee Range. If engineering studies now nearing 
completion establish the practicality of this scheme there could be a 
head of 2,000 feet available for power development.’*® Because the Fraser 
is close to large coastal markets, transmission costs would be much 
lower than in the case of interior development on the Columbia main 
stem. 


In 1954 a project for developing storage at Arrow Lakes seemed 
to be nearing realization. A site exists at Castlegar, at the south of the 
Lakes, which, in the opinion of the British Columbia Government and 
certain American interests, is suitable for a low storage dam. The 
dam would have raised the lake levels thirty-two feet, and stored 3.4 
million acre feet of water for release to generate power downstream 
on the Columbia in Washington and Oregon. Arrow Lakes’ storage at 
Murphy Creek was under consideration by the Canadian section of 
the International Joint Commission. The Castlegar dam would have 
rendered the Murphy Creek storage impossible. A draft agreement for 
engineering study at Castlegar was entered into by the British Columbia 
Government and the Kaiser Aluminum & Chemical Corporation in 
1954.*° The Canadian Government and the International Joint Com- 
mission, Canadian section, feared that this ultimately would involve 
a further substantial and irretrievable committment of Columbia waters 
to downstream American developers. Because of this danger, and 
because they believed that the Kaiser proposal contemplated less than 
full potential development of Arrow Lakes storage, Parliament enacted 
the International Rivers Improvement Act.** Section 9 purportedly 
represents a declaration under sec. 92 (10) (c) of the British North 
America Act; the latter section gives Parliament exclusive jurisdiction 
over activities which otherwise would be within the competence of the 
Provincial Government.*? Under sec. 4, “No person shall construct, 
operate or maintain an international river improvement unless he holds 
a valid licence therefor issued under the Act.” The result is that the 
Federal Government has ensured that planning and development, 
whether within the International Joint Commission or at the diplomatic 
level, will not in future be jeopardized by rash local commitments. 
Federal agencies are now the exclusive bargaining agents for Canada. 
This ensures that adequate recompense for upstream storage will 
be exacted. 


A 1954 proposal by the Puget Sound Utilities Council to the British 
Columbia Government, to construct the Mica Creek project also has been 
shelved. Although the terms of the proposal were less objectionable 


— Standing Committee on External Affairs, December 13, 1957, 
at p. 281. 

20 See House of Commons Debates, Second Session, Twenty-second Parlia- 
ment, vol. 1, 1955, p. 870 ff., and esp. Statement by C. D. Howe, at p. 871. 

21 3-4 Eliz. II, c. 47. 

22 For the view that the declaration is an invalid exercise of Federal power, 
see testimony of R. W. Bonner, Attorney-General of British Columbia, before The 
Standing Committee on External Affairs, April 27, 1955, at p. 294. 
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than the Kaiser scheme,” it failed to include a comprehensive agreement 
on recompense for benefits of upstream storage, a condition precedent 
to Dominion endorsement, 


The International Joint Commission 


On March 9, 1944, Canada and the United States submitted to the 
International Joint Commission under Article IX of the Boundary 
Waters Treaty, 1909, a reference on the Columbia River system. 
Hence it is material to outline the context in which the Commission 
functions, its methods and successes in settling trans-boundary prob- 
lems, and its role in the Columbia dispute. 

Negotiating the Treaty: In the forty-nine years of its existence, 
the International Joint Commission has proved to be an effective means 
for settling certain types of disagreements between Canada and the 
United States. As a consequence, it has become, in the eyes of many 
observers of international affairs, a prototype of practical machinery 
to facilitate co-operation between neighbouring states. Prior to the 
signing of the treaty on January 11, 1909, there was no formal agree- 
ment between the United States and Great Britain on uses or diver- 
sions of boundary waters or rivers crossing the boundary. The first 
suggestion for creating the Commission dates back to two conferences 
on irrigation held at Denver and Albuquerque in the 1890’s. At Denver, 
in 1894, a Canadian delegate introduced a resolution urging the United 
States to appoint: 

An International Commission to act in conjunction with the authorities of 

Mexico and Canada in adjudicating the conflicting rights which have arisen, 

or may hereafter arise, on streams of an international character. 

The resolution was unanimously adopted; it was adopted again at 
the Conference at Albuquerque in the following year. In 1896 the 
Government of Canada, through the British Ambassador at Washington, 
approached the American authorities on the recommendation. The 
United States Government was not then prepared to act. Two factors 
influenced the Commission’s formation. 

International problems had arisen over diversions from the Great 
Lakes. Under concurrent legislation by Congress and Parliament, a 
joint commission, known as the International Waterways Commission,” 
was appointed in 1905 to investigate the problems. This Commission 
recommended, inter alia, that a permanent joint commission, with ad- 
ministrative powers to control the use of boundary waters, be estab- 
lished. One of its reports suggested principles to apply to such uses, 
recommended a treaty embodying the principles, and a Commission to 


23 See Neuberger, op. cit., (footnote 6, ante), at p. 11, where he points 
out that the Mica reservoir would have been eovenene to its maximum capacity 
and that the Puget Sound Utilities Council would have turned the project and 
its at-site power potential over to British Columbia. 

24 House Committee on External Affairs, Minutes No. 1, March 1, March 9, 
1955, Appendix 4, at p. 66. 

25 See Simsarian, J., The Diversion of Waters Affecting the United States 
and Canada, (1938), 32 A.J.I.L. 488, at p. 492, note 23. 
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enforce them. These recommendations were followed closely in the 
treaty of 1909.*° 


A second factor was the protracted dispute over water distributions 
of the St. Mary and Milk Rivers for irrigation purposes. An agreement 
between both governments had recommended joint control of distribu- 
tion.2”7 There also were other diversion problems outstanding:** (i) 
proposed diversions by the Minnesota Canal and Power Company of 
waters in the Birch Lake Basin in Minnesota which flow into Rainy 
River and Lake of the Woods; (ii) limitations upon diversions from 
Niagara Falls to preserve scenic beauty; and, (iii) construction by the 
Chicago Sanitary District of a drainage canal to tap Lake Michigan, 
by way of the Chicago River, to dilute and force sewage into the Des 
Plaines River. The more or less satisfactory resolutions of these questions 
are of no immediate interest. 


With the exception of the proposed Milk River diversion in Canada, 
abandoned because of cost, the three major diversion problems at the 
time the Boundary Waters Treaty was negotiated, concern American 
attempts to divert waters within American territory and Canadian 
objections thereto. 


The negotiations leading to the treaty were commenced on Canada’s 
behalf by Mr. George T. Gibbons (later Sir George), then Chairman 
of the Canadian section of the International Waterways Commission, 
in a letter of April 6, 1906, to Mr. George Clinton, one of the U.S. 
Commissioners, on diversions of the Niagara. The American Secretary 
of State, Mr. Elihu Root, was anxious to achieve an overall settlement 
of outstanding disputes and, in response to Mr. Gibbons’ letter, he 
appointed Mr. Chandler Anderson, a New York attorney, and Mr. 
Charles Walcott, the Director of the U.S. Geological Survey, to nego- 
tiate for the United States. During the discussions, Mr. Gibbons pressed 
for agreement on general principles which the body created by the 
treaty could use to settle disputes referred to it. Mr. Root was extremely 
reluctant to lay down such principles. Owing to his anxiety that the 
matter be settled quickly, Mr. Gibbons and Mr. Clinton were requested 
to submit a draft treaty. 


Gibbons-Clinton Draft of the Treaty: The first draft was submitted 
to the United States and Canada in September, 1907. It used the 
expression “boundary waters” to cover Lakes Superior, Michigan, 
Huron (including Georgian Bay), St. Clair, Erie, and Ontario, the 
connecting and tributary waters of these lakes, the River St. Lawrence 
from its source to the ocean, the Columbia River, and all rivers and 


26See Report of International Waterways Commission, Sessional Papers 
Canada (1913), Vol. 47, Number 12, esp. at p. 340. 

27See House of Commons Debates, 1910-11, pp. 9101-13; U.S. Reclamation 
Service Annual Reports, 1903-4, pp. 79-82; same, 1910, p. 160. 

28 For an excellent Study, see Simsarian, op. cit., (footnote 25, ante), who 
through permission of Mrs. Chandler P. Anderson, examined the private records 
of Mr. Anderson, one of the principal treaty draftsmen. 
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streams which cross the boundary line between Canada and the United 
States, and their tributaries.*° 


Anderson Draft of the Treaty: The Gibbons-Clinton draft was 
submitted by the Department of State to Chandler P. Anderson in 
October, 1907, for his comments. Mr. Anderson objected to having the 
term “boundary waters” include waters tributary to major bodies on 
the boundary and waters flowing across the boundary. He distinguished 
the latter from boundary waters on the basis of the Harmon doctrine.*° 
He pointed out that if tributary waters and trans-boundary waters were 
separated from boundary waters, the right of exclusive control over 
them would be lost, and Canadian consent would be required to 
American diversions of them. After conferring with Mr. Gibbons, the 
Canadian negotiator, Mr. Anderson compiled a new draft that differed 
from the Gibbons-Clinton draft. “Boundary waters” were defined in 
the Anderson draft as the waters from shore to shore of lakes, rivers 
and connecting waterways through which the international boundary 
passes, excluding the waters of rivers flowing across the boundary 
or tributary waters which in their natural channels flow into such 
lakes, rivers and waterways, or waters flowing from such lakes, rivers 
and waterways. It is ironic, in view of current disputes over the Col- 
umbia, that the eventual solution to the diversion deadlock should have 
been enunciated by State Department counsel. In his opinion, Mr. 
Anderson observed: 

Taking everything into consideration, the only satisfactory solution to the 

difficulty seems to be to eliminate from the scope of this Treaty all those 
matters which lie wholly within the control of the respective Governments 
on their own side of the boundary line.*! 
The Canadian negotiators reluctantly concurred, and Article II of 
the Treaty was born. 


Early Interpretations of the 1909 Treaty: After the signing of 
the Treaty, in 1909, the Senate Committee on Foreign Relations invited 
Secretary Root to appear before it. He pointed out that the first para- 
graph of Article II would substitute the decisions of municipal courts 
for prolonged diplomatic negotiations.*? He submitted to the Committee 
the memorandum prepared by Mr. Anderson. This memorandum con- 
tained the following provision: 


(6) The right of action for damages provided for in Article II applies to 
rivate or individual interests in distinction from public or governmental 
interests. Any question on this point is set at rest by use of the words “injured 
arties”. Whenever the word party is used in the Treaty referring to the 
igh Contracting Parties, a capital “P” is used, so that the absence of the 


29 Because of Canadian criticism relating to the St. Lawrence, it was 
amended to include not the entire river but only the portion from its source 
to the 45th parallel. 

30 See below. 

31 This was based on the Harmon doctrine propounded in 1895 on the 
interpretation of Article VI of the Treaty of Guadelupe Hidalgo, 1848, (21 A.G. 
Op. 274). See below. 

82 Quoted in Hearings before Sub-committee of Senate Committee on Foreign 
Relations, on Senate Resolution 278, 72 Congress, 2 Session, p. 1005. 
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capital in the use of the word in the plural indicates that it can refer only 
to individuals. 

The purpose of this provision of Article II is to permit parties who are 
injured on the other side of the line to secure the same damages, as if the 
injury had been done within the same jurisdiction where the cause of the 
damage originated; but their claim is subject to the laws of the jurisdiction 
where the cause of the damage arises, and they must come into the courts of 
that jurisdiction and prove their case on exactly the same footing as if the 
property injured was within that jurisdiction.®* 


The following exposition of the effect of Article II was made by the 
Hon. W. Pugsley, Minister of Public Works, at the time the Treaty 
was tabled in the House of Commons :** 


I may say that (Article II) is simply an affirmance (sic) of what has always 
been contended by the United States to be international law, and of what 
I do not think has been disputed by jurists of this country, that is to say, 
that so far as the waters which are wholly situate within the country are 
concerned that country may make a diversion of these waters and prevent 
them from flowing into the boundary waters... . 


=e United States has contended that it is a principle of international 
I 


After referring to the right-to-redress paragraph in Article II, he 
continued : 


Therefore, Hon. gentlemen will see that as to all future cases the citizens of 
either country are placed in exactly the same position as a riparian proprietor 
lower down the stream would be placed in regard to any diversion of water 


by a private riparian owner further up the stream by which his rights 
would be interfered with. 


Whereupon the leader of the opposition, Mr. Borden, posed this question: 


. .. Stripped of unnecessary words, the clause would read: It is agreed that 
any diversion from their natural channel of such waters shall entitle the 
injured parties to the same legal redress as if such injury took place in 
the country where the diversion occurred. ... For example, suppose diversion 
takes place in the United States of waters in which the people of Alberta 
are interested. What are you going to do about that? ... 

I understand the suggestion. A citizen of Alberta will go into the United 
States courts, I presume in Montana, and bring an action; but suppose the 
diversion has been authorized by a statute of the United States? 


Mr. Pugsley replied: 


... It would be the duty of both countries to make provision for the payment 
of any damages. 


Mr. Borden protested : 


... There is nothing in the Treaty to that effect. ... (The United States) 
can pass such a statute as I have alluded to without apparently infringing 
the terms of this Treaty. . . . Then the citizen would not have the same 
rights as he would have if the diversion had taken place in Alberta... . 


Mr. Pugsley summed up the result of this portion of the Treaty: 


... The result might be to deprive a Canadian living lower down the stream 
upon the Canadian side of the boundary of water which would be very 
necessary for the purpose of irrigation. Before this Treaty, that could be 
done and he could not say a word, but under this Treaty he can complain 
through this government, I take it, to the authorities of the United States. ... 


83 Quoted by Len Jordan, Chairman United States Section International 
Joint Commission, in testimony before Senate Committees on Interior and Insular 
Affairs and Foreign Relations, March 22, 1956. 


34 House of Commons Debates, 1910-11, vol. 1, at p. 870 ff. 
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The Columbia River Dispute 11 


, j During the debate, Mr. Borden insisted that the true rule of inter- 
R national law was not that enunciated by U.S. Attorney-General Harmon; 


and it would seem that current international jurisprudence vindicates 
his analysis. So forcefully had this position been pressed by the United 
2 States that Sir George Gibbons, one of the Treaty draftsmen, stated, as 
late as 1916, that: 

3 Before the adoption of this treaty there was no rule of International Law 
: : which called upon any nation to recognize riparian rights outside of its 
, own territory. Every nation had a perfect right, as long as it did not 
interfere with public rights of navigation, to divert the waters of boundary 
streams without regard to the injury inflicted upon private interests beyond 
the boundary line.** 


The U.S. Senate ratified the Treaty on March 3, 1909, and on May 5, 
1910, ratifications were exchanged at Washington. 


Clauses of the Treaty:*° The preliminary article defines boundary 
waters as: “the waters from main shore to main shore of the lakes 
and rivers and connecting waterways, or the portions thereof, along 
which the international boundary between the United States and the 
Dominion of Canada passes, including all bays, arms, and inlets thereof, 
but not including tributary waters which in their natural channels 
would flow into such lakes, rivers, and waterways, or waters flowing 
from such lakes, rivers and waterways, or the waters of rivers flowing 
across the boundary”. Obviously, the Columbia, being a river that flows 
across the boundary, is not a “boundary water”. 


Since interpretations of Article II by draftsmen and modern 
lawyers are dealt with below, it is sufficient here to point out that the 
article does apply to the Columbia. 


Article III provides that, apart from special agreement, 


: ... no further or other uses or obstructions or diversions, whether temporary 
or permanent, of boundary waters on either side of the line, affecting the 
natural level or flow of boundary waters on the other side of the line, shall 
be made except by authority of the United States or the Dominion of Canada 
within their respective jurisdictions and with the approval, as hereinafter 
provided, of a joint commission, to be known as the International Joint 
Commission. . . 


Similarly, Article IV provides that apart from special agreement, 
the two countries 


... will not permit the construction or maintenance on their respective sides 
of the boundary of any remedial or protective works or any dams, or other 
obstructions in waters flowing from boundary waters or in waters at a 
lower level than the boundary in rivers flowing across the boundary, the 
effect of which is to raise the natural level of waters on the other side of 
the boundary unless the construction or maintenance thereof is approved 
by the aforesaid International Joint Commission. 


It is because of Article IV that the United States was obliged to seek 
the Commission’s approval of its proposed dam at Libby. 
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35 whe ge! relating to the Work of the International Joint Commission, Ottawa, 
1929, at p. 12. 

86For an article-by-article discussion by the present Chairman of the 
Canadian Section, see Proceedings before the Standing Committee on External 
Affairs, Minutes No. 2, March 10, 1955, House of Commons, Second Session, 
pages 76 to 81; for Canada’s implementing legislation see (1911) 1-2 Geo. V. 28, 
amended (1914) 4-5 Geo. V., c. 5. 
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When, Articles III and IV are read together, it is seen that all 
constructions altering the level of boundary or transboundary waters 
must receive the Commission’s approval, except the one category 
into which the proposed Columbia diversions fall,*’ i.e., upstream con- 
structions diminishing the level of transboundary rivers at the border. 
This significant omission dovetails with the provision in Article II that 
each country reserves exclusive jurisdiction and control over the use 
and diversion of all waters on its own side of the boundary which flow 
across the boundary. 


The Commission is established by Article VII, and Article VIII 
provides principles by which it is to be guided in passing upon questions 
requiring its approval under Articles III and IV: 


The High Contracting Parties shall have, each on its own side of the boundary, 


equal and similar rights in the use of waters hereinbefore defined as 
boundary waters. 


The following order of precedence shall be observed among the various uses 

enumerated hereinafter for these waters, and no use shall be permitted 

which tends materially to conflict with or restrain any other use which is 

given preference over it in this order of precedence: 

1. Uses for domestic and sanitary purposes; 

2. Uses for navigation, including the service of canals for the purposes of 

navigation; 

3. Uses for power and for irrigation purposes. 

The foregoing provisions shall not apply to or disturb any existing uses of 

boundary waters on either side of the boundary.*® 

Since neither use (1) or use (2) will be affected by the proposed 
developments, the scheme of precedence is not applicable even if it 


could be argued that an analogy should be made to the approval required 
under Articles III and IV. 


In addition to its compulsory jurisdiction in granting or refusing 
approval for projects under Articles III and IV, the Commission has a 
voluntary jurisdiction under Articles IX and X: 


IX ... questions or matters of difference arising between them involving 
the rights, obligations, or interests of either in relation to the other or to 
the inhabitants of the other, along the common frontier between the United 
States and the Dominion of Canada, shall be referred from time to time to 
the International Joint Commission for examination and report, whenever 
either the Government of the United States or the Government of the 


Dominion of Canada shall request that such questions or matters of difference 
be so referred. 


X ... Any questions or matters of difference arising between the High 
Contracting Parties involving the rights, obligations, or interests of the United 
States or of the Dominion of Canada either in relation to each other or 
to their respective inhabitants, may be referred for decision to the Inter- 
national Joint Commission by the consent of the two Parties... . 

The reference of March, 1944, placing the Columbia question 


within the Commission’s jurisdiction, was a reference under Article IX. 


How does the Commission reach a decision, and what is the effect 
of its decision in the case of : (a) an application for approval under 


87 The Commission has acquired jurisdiction in the Columbia controversy 
only by virtue of the reference under Article IX. 


88]t is fair to say that the last paragraph quoted above applies solely to 
uses existing on January 11, 1909. 
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Article III or IV; (b) a reference under Article IX; and (c) a reference 
under Article X? 


(a) An application under Article III or IV: 


The majority of the Commissioners shall have power to render a decision. 
In case the Commission is evenly divided upon any question or matter 
presented to it for decision, separate reports shall be made by the Com- 
missioners, on each side to their own Government. The High Contracting 
Parties shall thereupon endeavour to agree upon an adjustment of the 
question or matter of difference, and if an agreement is reached between 
them, it shall be reduced to writing in the form of a protocol, and shall be 
communicated to the Commissioners, who shall take such further proceedings 
as may be necessary to carry out such agreement. 


In short, the decision is final and without appeal but, if the Com- 
missioners are unable to agree, resort is had to normal diplomatic 
negotiations. 

(b) Reference under Article IX: 


The International Joint Commission is authorized in each case so referred 
to examine into and report upon the facts and circumstances of the particular 
questions and matters referred, together with such conclusions and recom- 
mendations as may be appropriate, subject, however, to any restrictions or 
exceptions which may be imposed with respect thereto by the terms of the 
reference. 

Such reports of the Commission shall not be regarded as decisions of the 
questions or matters so submitted either on the facts or the law, and shall 
in no way have the character of an arbitral award. 

The Commission shall make a joint report to both Governments in all cases 
in which all or a majority of the Commissioners agree, and in case of dis- 
agreements the minority may make a joint report to both Governments 
or separate reports to their respective Governments. 

In case the Commission is evenly divided upon any question or matter 
referred to it for report, separate reports shall be by the Commissioners on 
each side to their own Government. 


In short, under such a reference the Commission has no authority 
to decide anything; it merely investigates, studies and reports. 


(c) Reference under Article X: 


In each case so referred, the said Commission is authorized to examine into 
and report upon the facts and circumstances of the particular questions and 
matters referred, together with such conclusions and recommendations as 
may be appropriate, subject, however, to any restrictions or exceptions which 
may be imposed with respect thereto by the terms of the reference. 

A majority of the said Commission shall have power to render a decision 
or finding upon any of the questions or matters so referred. 

If the said Commission is equally divided or otherwise unable to render a 
decision or finding as to any questions or matters so referred, it shall be the 
duty of the Commissioners to make a joint report to both Governments, or 
separate reports to their respective Governments, showing the different 
conclusions arrived at with regard to the matters or questions so referred, 
which questions or matters shall thereupon be referred for decision by the 
High Contracting Parties to an umpire chosen in accordance with the pro- 
cedure prescribed in the fourth, fifth, and sixth paragraphs of Article Srv 
of the Hague Convention for the Pacific settlement of international disputes, 
dated October 18, 1907. Such a umpire shall have power to render a final 
decision with respect to those matters and questions so referred on which 
the Commission failed to agree. 


The Commission’s authority under Article X is similar to that 
under Articles III and IV in that its decision is final. Unlike cases on 
applications for approval, where the Commissioners are equally divided, 
and unable to reach a decision, the question is not returned to nego- 
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tiators but is referred to an arbitrator for final decision.*® Perhaps this 
explains why there has never been a reference under Article X. 
Although the treaty provides for cancellation, it is unlikely that 
the United States would take this step merely to avoid the consequences 
of Article II in the Columbia controversy. On the other hand, the threat 
to cancel could be used to avoid enforcement of strict Treaty rights. 
Provision was made for settlements of the power diversions at Niagara 
Falls*® and the irrigation diversions on the St. Mary’s and Milk Rivers.* 


Aspects of the Commission’s Work 


Between 1909 and 1956,** the Commission received jurisdiction 
as follows: 17 applications for approval under Article III (the last of 
which related to the St. Lawrence Seaway) ; 14 applications for approval 
under Article IV (the last of which concerned Libby Dam) ; 2 series 
of hearings under Article VI (relating to apportionment of the waters 
of the St. Mary and Milk Rivers); 17 references under Article IX 
(including the Columbia River reference) ; 1 reference under the 1950 
Niagara treaty; no reference under Article X. 

It has dealt chiefly with the following matters: (a) applications 
for approval of dams for power, flood control, reclamation, or irrigation 
purposes, which involve flood-backs across the border; (b) applications 
for approval of power dams and navigation works on boundary waters, 
particularly the Great Lakes system; (c) investigations of lake levels; 
(d) investigations of water and air pollutions and, (e) applications 
for approval of minor works, location of log booms in transboundary 
rivers, small appropriations of water, dredging works, etc. 

All decisions which the Commission has delivered have been unani- 
mous, with two exceptions. Under Article VI, the Commission was 
charged with apportioning the waters of the St. Mary and Milk Rivers 
for irrigation on both sides of the border. In 1921 it delivered its 
order and subsidiary recommendations. In 1927 the U.S. Government 
requested that the matter be reopened. The Commission divided equally 
on national lines on the question of reopening, and separate reports 
were sent to each Government in 1932, Under Article IX, the Com- 
mission was requested to report on the water requirements, further 
uses and apportionments, of the Waterton and Belly Rivers. The two 
sections were unable to agree upon recommendations, and separate 
reports were sent to the Governments in 1955. Both breakdowns exhi- 
bited these characteristics: they concerned transboundary rivers in 
regions where the premium on water is high; they dealt with apportion- 





89 This is the treaty’s only vestige of the popular nineteenth century pro- 
vision for the appointment of an arbitrator to render final decision. 

40 Article V. These provisions have been altered by Canada Treaty Series, 
1950, No. 3. 


41 Article VI. See also speeches of C. A. Magrath, later Chairman of the 
Canadian section, House of Commons Debates, Session 1910-11, pp. 9102-9123, 

42 For a useful summary see The Activities of the International Joint Com- 
mission, 1909-1956, Department of Northern Affairs and National Resources, 
Water Resources Branch, Ottawa, 1956. 
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ment of waters, and the major uses involved were consumptive uses 
which would not permit the return of the waters to their natural 
channels, The similarity of these cases to the Columbia problem (in 
particular the diversion aspect) suggests that the Commission may not 
be able to resolve competing claims. 


The Commission has had considerable success in resolving the 
claims of downstream dam builders and upstream landowners whose 
property is flooded. This problem usually concerns the adequacy of 
compensation, and is susceptible of solution by the application of muni- 
cipal laws of expropriation. A number of “flood-back” projects have 
been approved on the Columbia-Kootenay system. One of the most 
closely negotiated was the power dam at Corra Linn, which would 
have backed up the waters of the Kootenay across the border into Idaho. 
The Canadian application was made in 1941, and the proposed dam 
received approval shortly thereafter but was the subject of subsequent 
supplementary orders, the last of which expired in April, 1954.* 
Three reclamation dams have since been approved for the same portion 
of the Kootenay River between Kootenay Lake and the Idaho border, 
all with little controversy.** Canada also applied for, and received 
approval of, a power dam at Waneta on the Pend Oreille River.** In 
assessing American comments upon this decision as a precedent, it 
must be borne in mind that the dam resulted in the flooding of 3 acres 
in the State of Washington. The enormous power and irrigation dam 
planned by the United States at Grand Coulee on the main stem of the 
Columbia received approval in 1941,*° and compensation satisfactory to 
Canadian interests was provided. The Commission’s order provided 
for the establishment of the International Columbia River Board of 
Control as a permanent body to supervise the storage and flooding at 
Grand Coulee.*? This Board may be given further responsibilities under 
a settlement of the Columbia controversy. 


An unusual solution was achieved when Seattle sought to raise the 
level of the Skagit River. This involved flooding 5,475 acres in British 
Columbia. Approval was given in 1942, subject to agreement between 
Seattle and British Columbia on compensation, Temporary agreement 
on a yearly basis was reached in June, 1954, and the water was raised. 
The agreement was extended to March 31, 1956. But such a piecemeal 
solution is difficult to apply when an upstream country agrees to con- 
struct storage installations in return for compensation from the down- 
stream country. Once the upstream country regulates flow to generate 
downstream power, it may find it impossible to divert the waters to 
another watershed in the event that agreement cannot be reached on 
compensation. On the other hand, it is always open to the upstream 





481.J.C. Dockets Nos. 27, 39, 43, 47 and 59. 

441.J.C. Dockets Nos. 23, 29, 30, 34, 48, 62 and 70. 
45 1.J.C. Docket No. 66. 
467.J.C. Docket No. 44. 
47 1.J.C. Docket No. 46. 
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country in a floodback situation, such as Grand Coulee, to require 
removal of the waters in the event of failure to agree on compensation. 

Only one application under Article IV has been refused.** But the 
latest American application has been held in abeyance pending deter- 
mination of the Columbia question.*® In January, 1951, the State 
Department filed an application for approval of a dam at Libby, Mon- 
tana, with a capacity of 5,985,000 acre feet, which would inundate the 
Kootenay Valley for 42 miles (17,500 acres) north of the Canadian 
border. Because of objections by conservationists, the application was 
withdrawn from the Commission in April, 1953. A new application, 
amended to overcome the objections, was submitted in May, 1954. 
Both the Canadian Government and the Government of British Columbia 
filed Statements in Response™ stating that they were not able either to 
‘consent to or oppose the granting of approval until additional research 
showed whether more advantageous use could be made of the Kootenay 
waters. They indicated that approval was being withheld until the 
possibility of a Kootenay diversion at Canal Flats was fully explored.” 
When, at the time of the first application, the Canadian Commissioners 
suggested that, in addition to paying damages for flooding, the United 
States should make recompense for the utilization of the head and flow 
resources of the Canadian waters in the Kootenay, the American Com- 
missioners refused to discuss the subject.®? In the American Statement 
of Reply to the Canadian Statements in Response relating to the second 
application, the American position was more conciliatory : 


The Government of the United States is prepared to consider equitable 
recompense to Canada, through the sale of power or otherwise, for the value 
which the Canadian natural resources would have for the production of 
power taking into account the extent to which the project will result in 
compensatory benefits in Canada.*8 


The Commission has been quite successful in negotiating agree- 
ments on joint undertakings upon boundary waters which result in equal 
benefits through shared costs, e.g., diversions at Niagara Falls for 
power purposes, construction of a dam in the St. Mary’s River at the 
outlet from Lake Superior," regulation of lake levels,°* and the develop- 
ment of power and seaway projects on the St. Lawrence River.’ It 
has also done excellent work of an investigatory nature, e.g., studies 
on pollution of boundary waters,"* reports on costs of major engineering 
studies,®® and a study of air pollution.” 





481. J.C. Docket No. 31. 
491.J.C. Dockets Nos. 65 and 69. 
507. J.C. Docket No. 69. 
51 See testimony of McNaughton before House Committee on External Affairs, 
Minutes No. 1, March 9, 1955, at p 
52 See testimony of McNaughton before House Committee on External Affairs, 
Minutes No. 7, May 12, 1954, at — 
58 Statement in Reply, LJ. ket No. 69 
541.J.C. Docket No. 64. 
557.J.C. Dockets Nos. 6 and 8. 
56 See, for examples, I.J.C. Dockets Nos. 3, 6, 3, 20, and 67. 
87 1.J.C. Dockets Nos. 17 and 68. 
58T.J.C. Dockets Nos. 4, 53, and 55. 
591.J.C. Docket No. 60. 
60T.J.C. Docket No. 61. 
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The Commission’s least successful work relates to rivers crossing 
the boundary, particularly diversions, There have been seven of these, 
including the Columbia reference: two have resulted in splits in the 
Commission and separate reports to the Governments; two have 
been satisfactorily settled;** three are still in progress.** The two 
settled questions were not difficult. In 1949, the United States proposed 
that the waters of the Pine River in Manitoba be diverted slightly so 
as to cross the border five miles further west to irrigate a wildfowl 
refuge on the American side.‘ In effect, this was an American diversion 
which could be more advantageously effected north of the border: the 
unusual situation of an upstream diversion at the downstream request. 
The waters remained within the same watershed. The Commission 
recommended approval, which was given in 1950. The second diversion 
concerned a small-scale private dispute.” 


The three references still officially in progress are the Souris River 
reference, the Columbia River reference,” and the Souris-Red Rivers 
reference.** The Souris River reference in 1940 requested the Com- 
mission to study the use and flow of the river and its tributaries, and 
to recommend apportionments. The Commission was only able to 
recommend interim measures that allowed the continued use of estab- 
lished appropriations and other small uses, all to be supervised by an 
International Souris River Board of Control. Interim orders were made 
in 1941, 1942 and 1943. Two approvals of small appropriations were 
granted in 1949 and 1956. Three applications are presently being held 
in abeyance pending further investigation. In 1948 a further, partially- 
related reference, the Souris-Red Rivers reference, requested the Com- 
mission to conduct a study of the uses and apportionments of waters 
of the transboundary rivers between the Lake of the Woods watershed 
and the eastern boundary of the Milk River basin, and to make recom- 
mendations. The study is being pursued. 


Chronology of the Columbia River Reference: The Commerce Com- 
mittee of the U.S. Senate passed a resolution in 1943 directing the 
Corps of Engineers, in co-operation with other interested federal and 
state agencies, to review reports on the Columbia “with a view to 
determining whether any modification of existing projects or recom- 
mended comprehensive plans of improvement should be made at this 
time.,’’®® 





61 The St. Mary and Milk Rivers; the Waterton-Belly controversy; see above. 

627.J.C. Dockets Nos. 26 and 54. 

68 The Souris River reference (I.J.C. Docket No. 41); the Columbia River 
reference (I.J.C. Docket No. 51); and the Souris-Red Rivers reference (I.J.C. 
Docket No. 58). 

641.J.C. Docket No. 26. 

6 T.J.C. Docket No. 54. 

66T.J.C. Docket No. 41. 

87. J.C. Docket No. 51. 

68. J.C. Docket No. 58. 
89 September 24, 1943. 
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It was apparent that a comprehensive study of the basin must include 
the Canadian portion of the river, and that the study would have to 
be undertaken by an international authority rather than the Corps 
of Engineers. Accordingly, the U.S. Secretary of State commenced 
negotiations to settle the terms of a reference to the International 
Joint Commission. In March, 1944, the reference was forwarded by 
both Governments to the Commission. The work under the reference 
has been prosecuted by the Commission and its International Columbia 
River Engineering Board, composed of two Canadian members and 
two United States members. The Board was created by the Commission 
to direct the essential engineering studies. 


The American portion of the Columbia had already been the 
subject of considerable research. At the time of the 1944 reference, the 
Bonneville Dam had been in operation for six years and Grand Coulee 
for three. As early as 1925, Congress had requested the Army Engineers 
to conduct a study of the Columbia; this was presented to Congress in 
1922 as House Document 103. The International Columbia River 
Engineering Board used much of this research. The Canadian portion 
of the Columbia, however, was largely unexamined” and a major 
engineering study had to be undertaken. Meanwhile, the American study 
under the 1943 Senate Resolution was presented to the Senate in 1950 
in House Document 531." 


The difference of views on rights in, and uses of, transboundary 
rivers, particularly the Columbia, which obtained in the Commission, 
and eventually became irreconcilable, was apparent early. In 1945, 
certain Canadian agencies constructed a small irrigation system at 
the Cawston Benches on the Similkameen River, diverting a mere 
5,000 acre feet of water. Downstream interests in Washington objected 
to this diversion of a tributary of the Okanagan River, and the matter 
was included in the Commission’s discussions under the Columbia 
reference. Minor revisions of the diverters’ licences under the B.C. 
Water Act enabled the irrigation to proceed without injury to down- 
stream interests. However, during the investigations, the United States 
interests asserted that they had acquired “vested rights” in the waters 
of the Similkameen which, in total, far exceeded the flow of the river 
in the irrigation season.’* On the other hand, when the Canadian section 
later forwarded its Columbia proposal that United States interests 
should, apart from the cost of storage installations on the upper Col- 
umbia, make a payment to Canadian interests for the use of Canadian 
natural resources, the American Commissioners refused to discuss the 
subject. Thus, within the Commission, positions were taken which ulti- 
mately became entrenched. During the formal discussions of the Libby 


70 See testimony of McNaughton before House Committee on External Affairs, 
Minutes No. 1, March 9, 1955, at pp. 35-36. 

71 It was on the basis of this Report that the U.S. Corps of Engineers prepared 
the plans which resulted in the Libby Dam applications of 1951 and 1954. See 
above. 


72 See McNaughton, op. cit., (footnote 70, ante), at pp. 45-46. 
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Application in 1954, the United States indicated that it was prepared to 
take “a favourable attitude towards provision of equitable recompense 
to Canada, through sale of power or otherwise, for the value which 
Canadian natural resources would have” but subsequent explanations 
in the I.J.C. made it clear that recompense was to be based upon the 
natural flow of the Kootenay only. 


This unsatisfactory stand led the Canadian section to study the 
possibility of diversions on the Kootenay and Columbia which would 
appropriate excess waters to the all-Canadian watershed of the 
Thompson-Fraser basin. Strenuous objection was taken by the Chair- 
man of the American section, Len Jordan, former Governor of the 
State of Idaho.”* In the interim, however, partly as a result of the 
report of Senator Richard Neuberger to the Senate Committee on 
Interior and Insular Affairs,"* Mr. Jordan was replaced as American 
Chairman by Douglas Mackay, former Governor of Oregon. Subse- 
quently, increasing interest in Canada’s contentions have been shown 
by the Americans. At the semi-annual meeting of the Commission on 
October 4, 1956, it was agreed that Canadian diversion studies, at least 
on the Canal Flats diversion, should be included in the investigations 
of the International Columbia River Engineering Board.” Diplomatic 
negotiations were begun late in 1956 and have continued to date.”* As 
a result, the I.J.C.’s role has changed to that of technical adviser. 


The Harmon Doctrine 


The position of the United States at the time the 1909 Treaty 
was signed conflicts dramatically with its present stand. In 1895, a 
case arose between Mexico and the United States in which the latter’s 
right to divert the Rio Grande was in issue. The land around El Paso, 
on the Mexican side, depended for its fertility on waters from the Rio 
Grande. In American territory, a vast irrigation project, developed by 
diverting part of the river, rendered arid large sections of Mexico. 
Mexico alleged that this constituted a violation of international law. 
The question was submitted to the U.S. Attorney-General for his 
opinion, He advised that: 

The fundamental principle of international law is the absolute sovereignty 

of every nation as against others within its own territory. Of the nature and 

scope of sovereignty with respect to judicial jurisdiction, which is one of 
the elements, Chief Justice Marshall said in Schooner Exchange v. McFadden, 

7 Cranch, 136: “The jurisdiction of a nation within its own territory is 

necessarily exclusive and absolute. It is susceptible of no limitation not 

imposed by itself. Any restriction upon it, deriving validity from an external 


source, would imply a diminution of its sovereignty to the extent of the 
restriction and an investment of that sovereignty to the same extent in that 


78 See (1955), 33 Department of State Bulletin, at p. 980 ff. 

74 Joint Hearings before the Committee on Interior and Insular Affairs and 
a Special Sub-Committee of the Committee on Foreign Relations, U.S. Senate, 
84th Congress, 2nd Session, March 22, 26, 28 and May 23, 1956, Washington, 1956. 

7 See McNaughton before House Committee on External Affairs, Minutes 
No. 6, Dec. 12, 1957, at p. 249. 

76 Ibid., p. 250. 
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power which could impose such restriction. All exceptions, therefore, to 
the full and complete power of a nation within its own territories must be 
traced to the consent of a nation. They can flow from no other legitimate 
source.” . .. It would be entirely useless to multiply authorities. So strongly 
is the principle of general and absolute sovereignty maintained, that it has 
been asserted by high authority that admitted international servitudes cease 
when they conflict with the necessities of the servient state (Bluntschli, 
p. 212; see criticism by Creasy p. 258). 


The immediate as well as the possible consequences of the right asserted 
by Mexico show that its recognition is entirely inconsistent with the sov- 
ereignty of the United States over its national domain. Apart from the 
sum demanded by way of indemnity for the past, the claim involves not only 
the arrest of further settlement and development of large regions of country, 
but the abandonment in great measure at least of what had already been 


accomplished.77 

This was the official American view at the beginning of the 20th 
century. In 1909, the concept of utilizing river basins for power pur- 
poses was in its infancy. Navigation was a more important use. Canada 
primarily was concerned with providing remedies for injured down- 
stream parties because in most material cases she was threatened by 
injury from upstream development. In this ironically inverted bar- 
gaining position, the Laurier Government argued that it had gained a 
sizeable concession by ensuring, in Article II, the right of injured 
downstream parties to seek compensation in the courts of the forum 
where the interferences occurred. Equally ironic, in view of Canada’s 
present position in the Columbia question, was the opposition expressed 
by the Conservative Party. It argued that Canada had sold out to the 
Americans; that Article II embodied a principle which was contrary 
to international law. The leader of the opposition, Mr. Borden, quoted 
from Oppenheim to the effect that: 

A state is, in spite of its territorial supremacy, not allowed to alter the 

natural condition of its own territory to the disadvantage of a neighbouring 


state; for instance, to stop or divert the flow of a river which runs from its 
own territory to a neighbouring territory. 


He continued: 


But what is the position of the government? It is that we were absolutely 
within the power of the United States because the United States were 
capable of authorizing within their own territory the erection of a work 
which would divert that river. We were, I submit, entitled to have our 
rights determined according to the principles of international law and I 
deny absolutely that we were in the power of the United States... . I 
have no hesitation in coming to the conclusion that it is not an advantageous 
treaty to Canada.7® 
The historical irony of the party positions is of more than passing 
interest: the U.S. Government, committed to a stand based on the 
belief that national interest could best be served by retaining all rights 
to utilize waters flowing through her own territory, unsuspectingly 
acknowledged the same rights to Canada; the Liberal Government reluc- 
tantly accepted the American position, and was satisfied with having 
extracted a provision for compensation if injuries occurred; the Con- 


7721 Op. A.G., at p. 281. 


7™ House of Commons Debates, III Session, 11th Parliament, 1910-11, vol. 2, 
p. 9135. 
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servative Opposition deplored the government’s stand in accepting the 
American view. 

The importance of the above is that it establishes the intention 
of the parties to Article II. In effect, the article was a codification of 
America’s view of the right to divert, with the added clause on redress. 
But circumstances have changed respecting the Columbia. Canada no 
longer is the downstream state. Thus Laurier’s words in 1909 become 
almost prophetic: 


In this case whether we liked it or did not like it the United States had 
taken the position that international law provides that except in matters 
of navigation the upper power has the right to use the water within its 
own territory as it thinks best. What were we to do? They might do so, 
and if they did so they might do it to our injury and we had no recourse 
whatever. Was it not wiser then under such circumstances to say very well 
if you insist upon that interpretation you will agree to the proposition 
that if you do use your powers in that way you should be liable to damages 
to the party who suffers. At the same time we shall have the same power 
on our side and if we chose to divert a stream flowing into your territory 
you shall have no right to complain and you shall not call upon us not to 
do what you do yourselves. The law shall be mutual for both parties and 
both parties shall be liable to damages.”® 


The Harmon doctrine, invoked by the Americans in their disputes 
with Mexico, and embodied in Article II of the 1909 Treaty, also was 
relied upon by the U.S. in a dispute over the Allegash River in Maine.*° 
The Allegash flows from the State of Maine into the St. John River, 
which forms the boundary between the two countries. Downstream, 
the St. John is wholly within Canada, so the waters of the Allegash 
in their natural state flow into Canadian waters. In the 1860’s the 
Maine Legislature authorized the construction of a dam which diverted 
the waters into the Penobscot, which empties into the sea at Bangor, 
Maine. As a result, lumbermen sent their logs down the Penobscot, 
thereby depriving Canadians on the St. John banks of valuable timber 
processing and manufacturing trades. The Canadian Government pro- 
tested. American authorities replied that the State of Maine was 
exercising a well recognized right of sovereignty within its own terri- 
tory. Recently, the United States has repudiated the Harmon doctrine 
on the ground that it is ill-suited to meet modern requirements for 
co-operative international developments of river basins.*t However, the 
1909 Treaty still stands and, while there appear to be no doubts as to the 
original intention of the parties, there are uncertainties about what 
rights and remedies were created. Most of the controversy centres on 
Article II. It is important to determine if the article permits Canada 
to proceed unilaterally in developing the Columbian basin. 


Interpretative Conflicts in Article II 
Article II reads as follows: 


Each of the High Contracting Parties reserves to itself or to the several 
State Governments on the one side and the Dominion or Provincial Govern- 


79 Ibid., p. 911. 

80 Tbid., p. 9146, for a full discussion. 

81 Cf. Hearings before Senate Committee on Foreign Relations on Treaty 
with Mexico Relating to the — a of the Waters of Certain Rivers, 79th 
Congress, 1st Session, Part V, p. 
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ments on the other as the case may be, subject to any treaty provisions now 
existing with respect thereto, the exclusive jurisdiction and control over 
the use and diversion whether temporary or permanent, of all waters on its 
own side of the line which in their natural channels would flow across the 
boundary or into boundary waters; but it is agreed that any interference 
with or diversion from their natural channel of such waters on either side 
of the boundary, resulting in any injury on the other side of the boundary, 
shall give rise to the same rights and entitle the injured parties to the same 
legal remedies as if such injury took place in the country where such 
diversion or interference occurs; but this provision shall not apply to cases 
already existing or to cases expressly covered by special agreement between 
the parties hereto. 


It is understood however that neither of the High Contracting Parties intends 

by the foregoing provision to surrender any right, which it may have, to 

object to any interference with or diversion of waters on the other side of 
the boundary, the effect of which would be productive of material injury 
to the navigation interests on its own side of the boundary. 

It is clear that the article applies to “all waters . .. which in their 
natural channels would flow across the boundary or into boundary 
waters”. In the Columbia system this includes: The Columbia, its 
tributaries the Similkameen and the Okanagan Rivers; the Pend Oreille 
River which flows into Canada, joins the Columbia and recrosses into 
the United States; the Kootenay which flows from Canada into the 
United States and then recrosses the boundary into Canada before 
joining the Columbia; Flathead River which flows south from British 
Columbia into Montana, The central provision in Article II provides 
that, subject to existing treaties, there shall be reserved to the United 
States and Canada “the exclusive jurisdiction and control over the 
use and diversion whether temporary or permanent of all waters on 
its own side of the line which in their natural channels would flow 
across the boundary or into boundary waters.” 


The first point to be decided is whether the article allows diversion 
by either country. On the face of it, the introductory language is explicit, 
and within the Commission there has been general agreement that the 
right to divert exists and may be exercised by either party.*? Con- 
troversy, however, exists over what constitutes “any injury”. General 
McNaughton testified on the point before the Standing Committee on 
External Affairs on March 10th, 1955. He indicated that there were 
three principal ways in which interference with natural flow might 
result in “injury” to downstream interests. First, the upstream state 
might: 

divert the flow of a river in whole or in part while it remains within its 

territory. Thus the upstream state under the provisions of Article II of the 

Treaty is lawfully entitled to do it if it can. If diversion is made and injury 

results in the downstream country the injured parties are given access to the 

courts of the country where the diversion or other interference with the 

flow has been made on terms of full equality with the citizens of that country. 
Obvious examples are diversions of the Kootenay into the Columbia 
or the Columbia into the Fraser. 


Secondly, a downstream country “might build a dam or other 
obstruction which would have the effect of raising water levels above 


82 See Jordan, Remarks before the Canada-United States Committee, Spring 
Meeting, 1955, (Bermuda), March 10-11-12, at p. 11. 
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the boundary”. This is forbidden by Article IV unless approved by the 
Commission. 

Finally, an upstream country might store water and release it 
in regulated flow. The storage might be beneficial or detrimental to 
the downstream state. It would be beneficial if its regulated release made 
additional water available for power purposes in periods of low natural 
flow. It would be detrimental if it reduced the flow below normal or 
if it caused damage by flooding. If injury by excessive or deficient flow 
resulted, redress could be had in the courts of the upstream country. 
General McNaughton also suggested what remedies are available. But 
remedies are not fully defined, and many unanswered questions remain. 


The most important are: (1) the Possibility of Diversion: 
What is the nature of the remedy? For instance, does it include an 
injunction as well as damages? In seeking redress, is the injured 
party subject to local laws of the state or province in which the injury 
took place? Is an injured resident of Montana, for example, barred 
from relief in the Exchequer Court because he does not hold a Water 
License as required by B.C. statute? What are the Canadian and 
American views on the physical possibilities of diversion? 

(2) The Possibility of Flooding: Two changes occur as a result 
of flooding at the border: (i) physical damage, for which compensation 
must be made under Article VIII and, (ii) an increase in the level of 
the river above the boundary, which creates an additional ‘‘head” for 
power purposes in the downstream country. The question which arises 
is whether the upstream state is entitled to receive any benefit from 
the power generated as a result of the additional “head” created by the 
flooding of its own territory? If so, what will quantum of the benefit 
be and what form will it take? 

(3) The Possibility of Storage: To what extent can the down- 
stream state insist on an undiminished flow of water? This involves 
consideration of the applicability of the doctrine of “prior appropria- 
tion”, and its relevance to international disputes. What is the basis of 
recompense for benefits accruing downstream as the result of upstream 
storage? This involves consideration of whether recompense in mone- 
tary terms is adequate or whether recompense in terms of power must 
be provided. 

The answers to these questions depend upon facts, laws, policies 
and economics. It is because the area of agreement is so small that 
the Commission has reached virtual stalemate. What follows is a survey 
of Canadian and American views on each question. 

Diversion: (a) The nature of the remedy: On a literal interpreta- 
tion of Article II, “legal remedies” include monetary damages. Both 
parties agree to this. But what about an injunction? General McNaugh- 
ton has indicated that an injunction against diversion was not contem- 
plated by the article.** He contends that if a diversion could be enjoined, 





83 Minutes of Proceedings and Evidence, Standing Committee on External 
Affairs, March 10, 1955, at p. 83. 
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the first part of Article II, which allows diversion, would be meaning- 
less; the core of the article would be negatived. There is evidence that 
the American section agrees. In a recent case before the Commission, 
counsel for Montana and the Federal Government contended that the 
rights of a downstream country only cover payment for damages, not an 
injunction against diversion.** There has never been a court case in 
which either country or its nationals has claimed the article’s remedy. 
Yet the words are unqualified, and seem to cover injunctions. If this 
interpretation is accepted it would materially alter the meaning of the 
article; it then would mean that either country has exclusive control 
over diversions within its own territory provided the diversions do not 
result in any downstream injuries. 


(b) Jurisdiction and Applicable Law: Questions have arisen in the 
I.J.C., in the House of Commons Standing Committee on External 
Affairs, and in the U.S. Senate Committee on Interior and Insular 
affairs, on the mechanics of enforcing the right of redress in Article II. 
Who can bring a claim? Where will it be brought? Against whom will 
it be made? What statutory and common law limitations will apply? 


The position taken by the Departments of External Affairs and 
Justice on Article II and on the corresponding section in the implement- 
ing legislation of 1911 is this: an American will have a cause of action 
in Canada if (i) he suffers injury in the United States as a result of 
Canadian upstream interference and, (ii) such injury to a Canadian 
in Canada would be actionable in the Canadian jurisdiction where the 
interference occurred. This position is significant. By the British Col- 
umbia Water Act*® all rights in rivers are vested in the Province. 
Mr. F. P. Varcoe explains: 

Consequently if a dam is built in the Columbia River, let us say, which 
diminishes the flow of water for power purposes below the dam then no 
Canadian can have any complaint because the owner of the power in the 
province is the Crown. The American would be in no better position than 
the Canadians. Consequently no compensation would apply by law.** 
McNaughton, on the other hand, indicated that, in his view and in the 
view of his legal advisors, vested interests have arisen downstream 
under the doctrine of prior appropriation. Their holders, he assumes, 
would have an enforceable claim in the Exchequer Court should they 
be deprived of the water which they have actually appropriated. He says: 
Whoever first appropriates water to a beneficial use has a prior right 
thereto so long as he continues to exercise it. The appropriation must be of 
a specific amount of water for a specific beneficial purpose and must be 


perfected in due course by actually constructing the necessary works and 
putting the water to use.®” 


He observed that this doctrine contrasts with the riparian rights doc- 
trine under which the downstream riparian owner is entitled to an 


84 Ibid., p. 84. 
85 R.S.B.C., 1948, c. 361. 


86 Varcoe, Testimony before Standing Committee on External Affairs, Minutes 
No. 6, March 18, 1955, at p. 172. 
87 McNaughton, op. cit., (footnote 2, ante), at p. 86. 
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unaltered, undiminished flow irrespective of the use to which he puts it. 
The latter doctrine, he suggests, while current in some of the United 
States, never obtained effectively in the west and southwest. But it is 
clear that in many western states the doctrine has been elevated into 
statute law. McNaughton, then, relies on his codified water doctrine as 
the basis of his assertion that any diversion in Canada which would 
deprive a downstream user of appropriated flow would render the up- 
stream diverter liable to an action under Article II. This largely explains 
his concern that proposed Canadian diversions, once they are proven to 
be possible and politically feasible, be put into effect before vested rights 
downstream multiply. 


McNaughton does not mention the B.C. Water Act. This may imply 
a tacit rejection of the views of Varcoe and Werschof. It may, on the 
other hand, indicate a reluctance to predicate development plans on 
a theory of water availability which he considers legally uncertain and 
politically unsound, Varcoe and Werschof are emphatic in admitting 
that Article II is confusing. Varcoe says: “I find there is no entire agree- 
ment amongst lawyers as to what the clause means... it is not a very 
clear article as a matter of fact’’.** Werschof says, “the plain fact is 
that Article II of the Boundary Waters Treaty is pretty difficult to 
understand”.*® By their own admissions these law officers concede 
that other interpretations are as plausible as their own. Varcoe admits 
the possibility of yet another: that persons who have acquired rights 
to use downstream water by prior appropriation are in the same legal 
position as licensed users in British Columbia.* Even if this is estab- 
lished, however, the American claimant still will have to show that 
his right to use was acquired before the right of the diverter who has 
injured him for, by sec. 10 (1) of the B.C. Water Act, those who are 
licensed to divert water from the same stream “shall have precedence 
in law according to the respective priorities of the dates from which 
the licenses take precedence as set out therein”. As Bourne points out: 
The Comptroller of Water Rights, of course, can determine the precedence 
in the license to the upstream diverter and so defeat any prior rights of a 
downstream user. But if he does not make such a determination then the 
user in the United States by showing that he is in the position of a licensed 
user may have a prior right under Canadian law.®! 
Still another plausible interpretation was suggested by Hon. E. D. 
Fulton: 
Surely then we must look at the question of whether or not it is an injury 
in the United States under United States law. If, in fact, either in the 
physical sense or only in the eyes of American law, that person is injured 
in the States, surely the words of the section mean that he has a right to 
go into a Canadian Court even though that injury would not have been 
regarded as an injury under Canadian law, because of the use of the 
words “any injury” on the other side of the boundary. It does not say 


88 Varcoe, op. cit., (footnote 86, ante), at pp. 181, 193. 
89 Ibid., p. 203. 
90 Ibid., p. 181. 
1 Bourne, op. cit., (footnote 4, ante), at p. 22. 
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any injury which is recognized by Canadian law but, any injury on the 

other side of the border.°? 

In summation, there seems to be two points in favour of Canada’s 
right to divert: (i) the introductory words of Article II and, (ii) 
documentary evidence of the intention of the parties to the Treaty. 


The real dispute concerns the extent to which the right to divert 
is qualified by the right to redress in case of injury consequent upon 
diversion, There are three main contentions: (i) The view of Werschof 
and Varcoe that it is not effectively qualified by the requirement that 
the claimant possess a water license under the B.C. Act. There is 
something contrived about this position. (ii) The view of McNaughton 
and, possibly, Fulton that such a requirement is not a condition pre- 
cedent as long as the injured party can, show interference with a right 
recognized by his own law; if he can do so, he is entitled to compensa- 
tion, and he can assert this right in the Exchequer Court. (iii) An 
extension of this latter view (which apparently has not been advanced 
publicly) that, assuming the existence of a right, the remedy available 
includes injunctive relief. The consequences of this view are startling. 
It would mean that Article II is internally self-destructive, for if the 
right to divert was exercised and the result was even an infinitesimal 
deprivation of flow amounting to an injury (for instance, to an irriga- 
tion system below the border), such diversion could be prevented. 


(c) Views on Diversion in the Commission: Both sections agree 
that (i) the doctrine of appropriation is applicable in the area in 
question, (ii) the appropriator first in time is first in right and, (iii) 
a right is established when the appropriation is made.** But the American 
section joins issue with Canada on the interpretation of the “right 
to divert” clause. They insist that “with the right to divert goes the 
responsibility to accept consequences.** The consequences relate to 
damage actions by injured downstream interests. First, the United 
States denies that only those with existing installations on the lower 
Columbia may claim damages. They contend that Canada has actual 
notice of developments which, though not yet constructed, are con- 
templated within the next ten years. They say that Canadian plans 
for utilizing upstream waters must be predicated on planned down- 
stream developments of which they now have notice. On October 7, 1955, 
Jordan stated that: 


The United States Government already has substantial investments in exist- 
ing power plants in the Columbia Basin amounting to about one and one 
half billion dollars; in power plants under construction another billion dollars 
plus another estimated two billion dollars for power plants expected to be 
built within the next ten years. Wide publicity has been given all of these 
projects. Canadian and provincial officials have been given all our engineer- 
ing reports. Never at any time has secrecy shrouded our building or our 
planning. 





82 Minutes of Proceedings and Evidence, Standing Committee on External 
Affairs, March 10, 1955, at p. 204. 


93 Jordan, (1955), Department of State Bulletin, at p. 982. 
% Ibid. 
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Secondly, Jordan questions Canada’s contention that the diversion 
of 15 million acre feet from the Columbia water shed into the Fraser 
River could be made without causing permanent injury to U.S. interests. 
Here it is necessary to examine McNaughton’s position.” He contends 
that maximum American uses of Canadian waters occur at Grand 
Coulee. There, he says, U.S. rights are more explicitly defined than 
elsewhere because of a 1941 Commission order stipulating the per- 
missable flood back into Canada from Grand Coulee storage.** In any 
year there is a period when flow requirement operating Grand Coulee 
at full gate is exceeded. This is when storage all along the Columbia can 
be carried out. That is, the Grand Coulee storage reservoir needs filling 
to accommodate its requirements at a later period of low flow at the 
same period when Canadian reservoirs would be filling for transfer to 
the Fraser. The critical period is the reservoir filling period, approxi- 
mately one-third of the year in the Columbia basin. 

McNaughton’s figures indicate that the needs at Grand Coulee 
during this critical storage period in an average year amount to 31.6 
million acre feet. But hydrographs indicate that some 47.7 million 
acre feet would be supplied by natural flow to Grand Coulee at 
this period in an average year. This leaves a surplus of 16.1 million 
acre feet above the total demand for installed facilities, which is slightly 
more than the required 15 million acre feet for the Fraser diversion 
scheme, Thus, in the critical storage period in an average year, although 
the margin is narrow, there is sufficient natural flow to service both 
Grand Coulee needs and the Fraser diversion project. However, in the 
year of lowest recorded flow, Canadian hydrographs indicate a surplus 
of only 7 million acre feet at Grand Coulee. Thus if the Fraser diversion 
were in operation, a deficit of 14.3 million acre feet would result during 
the critical period at Grand Coulee. What is Canada’s answer? First, 
in the critical storage period in the lowest recorded year Grand Coulee 
appropriated virtually all of the natural flow available. Hence, secondly, 
sufficient storage must be developed upstream to conserve water in 
high water years; that is, water must be stored on a cyclical basis so 
that there is sufficient reserve available in critical years to service the 
proposed Fraser installations without reducing the flow at Grand Coulee 
below the minimum requirement. McNaughton also indicates that 
although the U.S. claims 31.5 million acre feet as appropriated flow at 
Grand Coulee, it may not be able to prove this quantity as actually 
appropriated. Nevertheless, there is an obvious need for Canada to act 
before additional downstream commitments arise. 

Jordan has countered with statistics which conflict with McNaugh- 
ton’s.*7 He contends that water requirements for existing turbines at 
Grand Coulee are 130 thousand cubic feet per second, whereas Mc- 
Naughton says they are 85 thousand feet per second. Secondly, he says 
that for more than 10 years of the twenty-year period between 1928 





%5 For a full statement see McNaughton, op. cit., (footnote 2, ante), at p. 471. 
6 T.J.C. Docket No. 44. 
%7 Jordan, op. cit., (footnote 93, ante), at pp. 983-984. 
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and 1948, a surplus of 15 million acre feet was just not available at 
Grand Coulee. Yet neither of his contentions is fatal to the Canadian 
position. If McNaughton is wrong in his estimate of the ultimate 
capacity at Grand Coulee, it merely means that the period during which 
Canadian storage could be carried out is shorter. Secondly, Canada 
doubtless is aware that 15 million acre feet would not be available for 
diversion in some years; but its contention is that sufficient storage 
facilities could be created upstream to provide both existing American 
needs and proposed Canadian schemes, It is this claim upon which the 
Canadian proposal depends for its success. Jordan has not met this 
argument satisfactorily. 


Jordan also points to the wording of Article II claiming that 


the injury consequent upon diversion would be suffered by a sovereign— 

one of the High Contracting Parties—the United States. Obviously therefore 

the United States as an injured sovereign will not be limited to the redress 

nama for an injured party (spelled with a small letter “p”) by Article 
9 


It is doubtful that there is a real distinction here. The last line 
of the first paragraph refers to “special agreement between the parties 
hereto. This indicates that party with a capital “P” and party with a 
small “p” have been used interchangeably. Even granting that there 
is a distinction, it is not clear what its consequences would be. Jordan 
argues further that regardless of whether Canada is entitled to divert 
under Article II, further study predicated on such a possibility is 
implicity barred by the terms of the 1944 Reference, which reads in part: 

It is desired that the Commission shall determine whether in its judgment 
further development of the water resources of the river basin would be 


practicable and in the public interest from the points of view of the two 
governments. 


Jordan observes that since the United States would suffer “great 
injury” under the proposed diversion, the U.S. had neither “the author- 
ity nor the inclination to engage in joint studies based on acceptance 
of the theory of diversions which are definitely against the public 
interest from the point of view of the United States’’.*® His last objec- 
tion concerns diversion effects on salmon fisheries in the Fraser River, 
where the United States has vested interests under existing treaties.’ 


The Possibility of Flooding: (a) Compensation: American applica- 
tions for approval of the Libby Dam Project were suspended. Canada 
argued that, where, as here there will be flooding at the boundary to a 
depth of 150 feet and the upstream country holds the interest in the 
water above the boundary, the upstream country is entitled to receive a 
share of the power generated at the downstream site. The Canadian 
share of the power produced at the site should be that proportion which 





8 Ibid., p. 980. 
99 Ibid. 
100For probable effects of diversion on salmon fishing in the Fraser, see 
Minutes of Proceedings and Evidence, Standing Committee on External Affairs, 
Dec. 12, 1957, Appendix I. For conflicting views see Report of the Chairman of 
International Pacific Salmon Fisheries Commission (1955), 33 Department of 
tate Bulletin. 
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2 at ; the increase in water level at the boundary is to the total “head” at the 
lian 5 site. This is the sine qua non of Canadian approval. In the case of Libby, 
1ate : it represents more than one-third of the total at-site power. Canada has 
lich offered to pay at the going rate. 

ada The Canadian section, in support of this computation, points to an 
for earlier analogous case before the I.J.C.: an application for permission 
age to build a dam at Grand Falls on the St. John River in New Bruns- 
can wick. The dam would have caused flooding both on the New Brunswick 
the and Maine sides of the river. As part of the “suitable provision for 
this ; protection against injury”, counsel for the United States claimed a share 


of downstream power proportional to the additional head made available 


at the site by the increase in level at the boundary multiplied, in this 
_— instance, by the U.S. share of these boundary waters; that is, a one-half 
fore share. The applicant agreed to make available for purchase in Maine 
‘ele power which approximated the amount claimed. The Commission 
approved the order subject to the agreement being carried out. However, 
ine the Commission disclaimed either acceptance or rejection of the prin- 
‘ies ciple advanced by counsel for the United States. This reservation 
ha i weakens the Canadian argument that a precedent was created. 
ere (b) Downstream Benefits: The basis of claims by downstream 
lan interests to continued uses of appropriated flow are traceable to, the doc- 
ert trine of prior appropriation. There is not wide-spread agreement on the 
18 enforceability of the right. But it is agreed that U.S.-Canadian relations 
rt: would be seriously jeopardized if Canada deprived U.S. interests of 
ent already acquired and utilized flow. Thus the Canadian section has 
bn proceeded on the assumption that the maximum present use of Canadian 
water in the United States must not be interfered with, and that future 
pat Canadian diversions and storages must insure enough downstream flow 
or- to satisfy present commitments. Yet Canada maintains that, in storing 
1ce water upstream and releasing it in periods of low flow, she is providing 
lic a valuable service for which compensation must be made. The Ameri- 
ac. cans concede that because of low flow in certain seasons many plants 
er, downstream are necessarily idle, and that the cyclical storage would be 
100 beneficial. The disagreement arises over assessing storage values, 
“- What Canada seeks is a monetary payment and a share of the 
da additional power generated downstream. McNaughton’s formula for 
a monetary compensation is based on the cost of alternative methods of 
he power generation available to those benefiting from the controlled 
a release. His argument is: the Americans have installed generators with 
an capacities which cannot be utilized fully under conditions of minimum 
ch flow. Their average load factor in periods of low flow is 64%. This 
means that during low flow in an average year, which is a considerable 
yearly period in an ice melt river, the plants will be idle 36% of the 





time. Power producers can only guarantee power in the base flow period 


ee in the amount of 64% of capacity output. This is called “firm power” 
oP because its supply is more or less predictable, and can be sold at fixed 
of 





101 See McNaughton, op. cit., (footnote 2, ante), at p. 83. 
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rates. Obviously, in certain years, flows will be larger and the otherwise 
idle generators can be used to produce “interruptible power’. Because 
interruptible power is contingent on continued higher flow in normally 
low flow times, it sells at slightly lower rates. Both “firm” and “inter- 
ruptible” power are contracted for in advance; the quantity is based 
on more or less accurate predictions of the flow pattern in the coming 
year. It follows that in a low-water year the consumer is short of power, 
and the power producer is faced with prior undertakings. It is to 
remedy the uncertainties of the situation that storage dams have been 
built to release flow at seasons of peak demand. Without them, other 
means of providing power would be necessary. The only feasible alter- 
native is thermal-electric generation—oil, gas or coal driven steam 
generating plants which, if operated year round, could produce power 
in the Pacific Northwest for between 5 and 6 mills per kilowatt hour ;?° 
if used only for the peak periods the cost would rise to between 7 and 8 
mills per kilowatt hour. McNaughton’s contention is that the price paid 
by downstream interests for the benefit received should bear some 
relationship to the cost of obtaining power by the only feasible 
alternative method. 


Hence one factor to be considered in arriving at price is the value 
to the recipient of the services rendered. The other determining factor 
is the cost of rendering the service. Here consideration must be given 
to the interest and operating charges of the dam, fair charges for 
water rights, transmission costs, rental of property, etc. 


The second requirement for agreement on compensation is an 
acceptable scheme for sharing the extra power produced. The Canadian 
section argues that the principle of repayment of power for storage 
services has been internationally accepted, and points to a number of 
treaties providing for hydro development of international rivers in 
Europe. Two domestic American precedents are also referred to. The 
first is the Columbia Interstate Compact.’ It provides for inclusion 
in the license authorizing a hydroelectric project on an inter-state river, 
of a reservation requiring the operator to make available for purchase 
and use in the upstream state where the project is located, a specified 
equitable share of the additional power generated in downstream plants 
as a result of the co-ordinated release of stored water. The second is 
the Federal Power Act. The United States Federal Power Commission 
can require any licensed power producer to reimburse the owner of an 
upstream reservoir, from which a direct benefit is derived, for a portion 
of the annual charges for interest, maintenance and depreciation on 
such reservoir.’ 





102 See testimony of T. M. Patterson, Engineering and Water Resources 
Division, Department of Northern Affairs, Standing Committee on External 
Affairs, Minutes No. 7, March 22, 1955, at pp. 227 ff. 

103 Reprinted in Minutes of Proceedings and Evidence, May 12, 13, 1954, 
Standing Committee on External Affairs, House of Commons, Appendix “D”. 

104 Federal Power Act, 49 Stat. 863, Chap. 687, tit. II, Section 10 (f). 
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The problem of recompense in power for storage services is affected 
by the present imbalance of needs. Present power needs of the U.S. 
Pacific Northwest are critical; the situation in British Columbia has not 
the same urgency. But as McNaughton says: “These immense resources, 
vast as they are without a shadow of a doubt, will be required by 
British Columbia within the next two or three decades’. The problem 
is how best to contract for the immediate provision of benefits to down- 
stream plants and still reserve the right to recapture the power as 
future needs arise. The question was discussed by the Associate Director, 
Economics Research Division, Department of Trade and Commerce, 
before the House Committee on External Affairs on March 22nd, 1955: 


It will be necessary to develop sales contracts for the prospective output of 
electricity. It may happen in view of our relatively light development in 
Western Canada as compared with the United States that immediate sales 
could be arranged across the border, but in order that these sales not be 
in perpetuity it might be necessary to arrange for a progressive repatriation 
of power. The downstream entity would then take on the nature of a 
contract which was agreed to before the building of the dam, notice served 
of it, and notice to which it had agreed of the progressive repatriation to 
Canada or British Columbia of downstream benefits, and there could be no 
claim for damages as this repatriation took place.1°° 


The different stages of industrialism in the areas; provincial 
demands for the development of substantial revenues; the provision of 
future power needs; the reluctance of U.S. developers to contract for 
water supplies in return for future commitments—these are problems 
bearing on the question of adequate recompense. It is an intricate and 
vastly complex question, and its resolution requires much more than 
“the recognition by the U.S. that there is a legitimate price to be paid 
for the sharing of a great common resource”, as Cohen suggests.’ The 
negotiations have long since passed this primitive stage. The dispute 
is not concerned with airy generalities; it focuses, within narrowly- 
formulated factual contexts, on what is the “legitimate” price. 


Legal Considerations 


The doctrine of absolute territorial sovereignty’” has been applied 
to questions analogous to those discussed above. Unaided by conven- 
tional controls it lacks the rational limitation inherent in the maxim 
sic utere tuo ut alienum non laedas, which covers riparian owners in 
many states. As indicated, it was expressed clearly in the Harmon 
Doctrine. Yet its appearance has been frequent elsewhere.’ For 
example, it now is being argued by East Punjab in the Indus con- 


105 Minutes of Proceedings and Evidence, No. 7, at p. 237. 

106 Cohen, Some Legal and Policy Aspects of The Columbia River Dispute, 
(1958), 36 Can. Bar Rev. 25, at p. 36. 

107 Cf, G. Schwarzenberger, International Law, 3rd ed., London, 1957, pp. 
114-125, 183-186. 

108 Cf, H,. A. Smith, The Economic Uses of International Rivers, London, 
1931, chap. 6; U.N. Study on the Legal Aspects of Hydro-Electric Development 
of Rivers and Lakes of Common Interest, U.N. Doc. E/ECE/EP/98. 1951. 
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troversy.’*® Seldom, however, has it achieved the prominence accorded 
to it in the 1909 treaty. 


The riparian rights doctrine has been argued in national’? and 
international cases.*** In the United States, particularly, it has 
competed for acceptance with the prior appropriation doctrine.’” 
Although it provides an initial means of reconciling interests of local 
land owners, newly recognized factors, such as erosion, industrial water 
needs, polution, and population growths, have made legislative inter- 
vention necessry to impose priorities. A simple transfer of the riparian 
doctrine to the international forum has not occurred, and would in fact 
be unsatisfactory. 


Prior appropriation and equitable appointment doctrines are those 
most strongly relied upon in relevant disputes. Internationally, the 
prior appropriator’s rights are less extensive than they are municipally ; 
he is not entitled to all the water that he has appropriated. The equitable 
appointment rule, sometimes accepted by municipal courts'*® and com- 
mentators™*, requires that a division of benefits be made on the basis, 
inter alia, of economic, geographic and efficiency factors. The 
principle is vague because the principal problems involved are not 
legal problems. Resolution of river disputes requires compromise 
at political levels. When courts adjudicate such matters they 
act in effect as arbitrators, their judgments representing agree- 
ments for the litigants. The Dubrovnik Conference of the I.L.A. 
went on record as urging that, when dealing with rivers within their 
own boundaries, states should exercise control with due consideration 
for the effects upon riparian states." For this purpose, the Conference 
found the following factors to be material: the right of each state to a 
reasonable use of the water; the extent of the dependence of each state 
upon the waters of that river; the comparative social and economic 
gains accruing to each and to the entire river community; pre-existent 
agreements among the states concerned; pre-existent appropriation of 
water by one state. The Conference Comment states that “this is an 
effort to make understandable the doctrine of equitable apportionment 

. some guides must be provided for balancing benefits against 
injuries. It is impossible to establish a scale of priorities, for they vary 
with the situation, but these factors should help to establish priorities 


109 Cf. Government of Pakistan, The Indus Basin Irrigation Water Dispute, 
1953; J. G. Laylin, Principles of Law Governing the Uses of International Rivers, 
(1957,) Proc. Am. Soc. Int. Law. 20. 

110See esp. Kansas v. Colorado, 185 U.S. 125, 206 U.S. 46; Wyoming v. 
Colorado, 259 U.S. 413; Connecticut v. Mass., 282 U.S. 660; New Jersey v. New 
York, 283 U.S. 336. 

111 See Smith, op. cit., (footnote 108, ante), chap. 6. 

112 See G. F. White, River Basin Development, (1957), 22 Law and Contemp. 
Probs. 159. 

118 See, for example, Nebraska v. Wyoming, 325 U.S. 589. 

114 See, for example, Clyde Eagleton, The Use of Water of International 
Rivers, (1955), 33 Can. Bar Rev. 1018, and same author in (1957), 51 A.J.LL. 89. 

115 International Law Association, Reports of the Forty-Seventh Conference, 
Dubrovnik, 1956, p. 246. 
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: in each case”.1** By and large, this is the view of Eagleton, Chair- 
man, of the I.L.A.’s International Committee, who is completing a 
and three-year study of the problems. Basing his argument on Kansas v. 
has Colorado, he takes the position that international practice and theory 
accepts the equitable apportionment rule. He favours the idea of resort- 


J@,212 

ocal ing to international administrative tribunals, and insists that each 
ater river must be considered as a unified system to be developed without 
ter- regard to national boundaries. The present writers agree that the 
rian Harmon Dictrine may no longer represent an international rule*® and 


that there may be an obligation on riparian states to use rivers reason- 
ably. But, although they have examined state practice,"* judicial deci- 
hose sions,?2° U.N. pronouncements,'** and the opinions of authors,'*? they 
the : have been unable to find that general rules have been agreed upon. 


fact 


lly : y Though it is unsatisfactory de lege ferenda, they accept Sikri’s criticisms 
able of Laylin’s brief as being an accurate exposition of the lex lata: 
It is urged (by Laylin) that merely because States have entered into treaties 





—- dealing with uses of water some customary law has emerged. Allow me to read 
S18, to you an extract from the Asylum Case to show how the International Court 
The ; reads international treaties. “The facts brought to the knowledge of the 
not 7 court disclose so much uncertainty and contradiction, so much fluctuation and 
z discrepancy in the exercise of diplomatic asylum and in the official views 
nise j expressed on various occasions, there has been so much inconsistency in 
hey the rapid succession of conventions on asylums, ratified by some States and 
rejected by others, and the practice has been so much influenced by con- 
ree- siderations of political expediency in the various cases that it is not possible 
aA, to discern in all this any constant and uniform usage, accepted as law, with 
neir regard to the rule of unilateral and definitive qualification of the offence.” 
; (Asylum Case, ICJ Reports 1950, p. 277). These remarks apply forcibly now. 
1on j Secondly, he (Laylin) wrongly attaches importance to decisions of municipal 
nce : courts and inter-federal practice, which are mere municipal facts. This was so 
oa 9 held by the International Court in the judgment regarding Certain German 
Interests in Polish Upper Silesia. The Court said “from the _ stand- 
tate point of international law and of the Court which is its organ, 
mic municipal laws are merely facts which express the will and con- 
ent stitute the activities of the States, in the same manner as do 
, legal decisions or administrative matters’. Moreover, the Supreme 
. of Court of the United States does not say that it has derived any principle 
an from international law. I have carefully studied these decisions and I 
ent cannot but agree with Hyde that the Court did not consider the problem 
. with which you are confronted. The decision of the Tribunal in the Trail 
inst Smelter Case is clearly distinguishable. There the Tribunal was authorized 
ary to apply the law and practice followed in dealing with cognate questions 
ties in the United States as well as international law and practice and ‘shall 
ove reg ey apy be — of the High Contracting parties to reach 
a solution jus all the 4 
= 116 Jbid., p. 247. 
117185 U.S. 125, 206 U.S. 46. 
} v. 118 See note 77, ante. 
Vew 119 For the older treaties see Smith, op. cit., (footnote 108, ante), at p. 179- 


181, Boisdevant, Traites, vol. 2, p. 810; Oppenheim-Lauterpacht, 8th ed., pp. 
468-470. For the 1944 U.S.-Mexico treaty see 3 U.N.T.S. 313. For the 1957 Spanish 

mp. Portuguese treaty and other contemporary agreements see U.D.Doc .E/ECE/EP/98. 
For the’ 1942 Report of the Rau Commission (on the Indus) see Report on the 
Indus, Simla, 1942. 


ynal 120 See note 110, ante. 
89. 121 U.N.Doc. E/ECE/EP/98. 
nee, 122 See the treatise and periodical literature cited above in notes 1, 4, 6, 


26, 86, 106, and 119. 
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Thirdly, he insists that I should prove that there is no custom in a particular 
region. But, as held in the Lotus case, ‘Restrictions upon the independence of 
States cannot be presumed’. If there is no custom or rule of international law 
limiting sovereignty, sovereignty remains unimpaired. 

Lastly, he would derive a right to receive the benefits of a river only from 
the fact that, if the State did not receive the benefits, it would suffer harm. 
I know of no principle of any law, municipal or international, which would 
warrant this proposition.’’12% 


The result is that there are very few, if any, generally applicable 
legal rules in this area of international relations. The Columbia River 
problem is not really a legal problem. It is a political issue to be resolved 
by inter-governmental bargaining on the basis of such information as 
economists, engineers, irrigators and ichthyologists provide. Inter- 
national lawyers can be of assistance when it comes to drafting and 
interpreting agreements, and by continuing to scrutinize state practice 
with a view to advising on trends in the development of an international 
fluvial law. 


Possible Solutions 


(a) Unilateral Diversion by Canada: Diversion of unappropriated 
Columbia waters into the Fraser system is one possibility. The better 
interpretation of Article II is that American claimants injured by 
Canadians upstream have rights of action in Canadian courts. There 
is reason to predict that the Exchequer Court will apply the priorities 
that are set out in the British Columbia legislation. That is, the court 
may regard rights that have been acquired by prior appropriation 
under American state laws as being analogous to rights acquired under 
the British Columbia Act. Also, the court may find that McNaughton’s 
proposed diversion relates to hitherto unappropriated waters and that 
therefore it is not injurious to American interests. Unilateral diversion, 
however, has drawbacks. It would interfere with developed American- 
Canadian sockeye salmon industries. Further, it would invoke unfavour- 
able American response because, for downstream interests, it entails 
a perpetual removal of potential power sources. The Canadian govern- 
ment may not care to raise American anger, the consequences of which 
could be more harmful than the results of the diversion are worth. 
Finally, Canada would have to pay the entire cost. She probably could 
get U.S. financial assistance for projects which benefit Americans as 
well as Canadians, 


(b) Development by Private Interests: This was attempted in a 
limited way by the Kaiser interests. But there are arguments against 
this procedure. First, the money required makes it unlikely that any 
Canadian group could obtain the franchise. On the other hand, the 
licensing of an American group to develop so vital a natural resource 
probably would be unacceptable politically. Next, the maze of public 
and private interests that need to be harmonized can be handled more 
satisfactorily by a public agency that is linked to the governments con- 
cerned. Finally, provision of downstream benefits might be inadequately 
protected if merely contracted for by private companies. The American 


1237.L.A. Report, op. cit., pp. 216-218. 
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company concerned, which, of course, would be using cyclically-released 
water, might allow other downstream interests to increase their existing 
appropriations. If the U.S. company defaulted on the contract, Canada 
might be precluded from diverting such appropriated waters. A govern- 
mental agreement probably would not entail the same risks, 


(c) Development by Governments: If the downstream benefits 
problem can be solved to Canadian satisfaction, and if negotiators can 
agree on the quantity of power to be returned to Canada when she needs 
it, this scheme is satisfactory. Whether the United States will meet 
Canadian demands is another question. 


(d) “T.V.A.”—type International Agency: A supra-national agency 
has been suggested by many commentators as providing the best solu- 
tion. This fits American concepts of developing river basins under 
multi-state compacts that create agencies controlled by the federal 
government. It is submitted that this is an unrealistic proposal for the 
Columbia. The International Joint Commissioners and the diplomats 
have been hopelessly deadlocked. How could a new bi-national agency 
be expected to do better? International machinery initially is a response 
to, not a cause of, co-operative good will. Further, Canada’s bargaining 
position is better as things stand now. The authors’ quarrel with 
Cohen’s concept of “sharing, exploitation, and management in common 
of the continent.” This is excellent when neither nation can effectively 
realize its own objectives, for example, in the defence area. But Canada 
and the United States are not joint tenants of North America. Partition 
took place in 1783. There is no virtue in joint co-operative action per se. 
Canada should only participate in joint management schemes if they 
serve her national interests better than unilateral action. 


(e) A New General Treaty: In view of the interpretative problems 
of Article II, and the fact that Canada and the United States are 
unlikely to rely upon strict formulations of the Harmon Doctrine, the 
two governments might consider amending the Treaty to embody the 
equitable apportionment principle on downstream benefits. But shrewd 
bargaining is essential here because Canada is in an upstream position 
in most of the remaining areas of dispute. She might try to insist that 
the amendment be conditional upon satisfactory dispositions of other 
boundary water disputes, such as the Chicago diversion and the St. 
Lawrence Seaway. The difficulties in achieving the limited agreement 
referred to in (c) are sufficiently great to preclude speculation on the 
possibilities of such an across-the-border settlement. 


(f) Unilateral Storage by Canada: While Canada may decide 
against immediate diversion, it seems certain that she will proceed to 
construct storage installations, The reason is that much more delay 
will allow U.S. interests time to develop reservoirs of their own in 
upstate Washington. The net result probably would be that when Canada 
finally is in a position to utilize her own upstream storage sites, the 
flow commitment downstream during the reservoir-filling period on the 
river would preclude the capture of significant quantities of water 
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upstream. There is evidence that American opinion favours the develop- 
ment of a “series of large multi-purpose dams and reservoirs to be 
operated as a co-ordinated system in conjunction with lower Columbia 
levees, to control main Columbia floods, to improve inland navigation, 
and to furnish the main part of the power requirements of the basin.*** 
Fortunately for Canada, implementation of this scheme is hindered by 
a controversy between its proponents and those who would develop the 
Hell’s Canyon site with one large dam. The two plans are mutually 
exclusive; and, at the moment, they provide litigation as well as 
campaign material for elections. Either plan, however, potentially 
jeopardizes Canada’s ability to fill her own reservoirs when she gets 
around to having them built. It is for this reason that McNaughton 
pleads for an early Canadian start on the Mica Creek project. 


124 See R. F. Bessey, The Political Issues of the Hells Canyon Controversy, 
(1957), Western Political Quarterly 676. 























The Continental Shelf—An International Dilemma 


HUGH G. MORRIS * 





An international scramble is taking place over submerged land which 
technically is called the “continental shelf’”’.1 World-wide attention was 
focused on the continental shelf when the oil industry developed off- 
shore drilling techniques during the 1940’s. Since then, numerous inter- 
national conferences have attempted to define and delimit the shelf, 
and to assist in ordering the multitude of claims that have been advanced. 
By unilateral declarations, many states have claimed extensive areas, 
including continental shelves and superadjacent waters, which tradi- 
tionally have been regarded as res communis and res nullius. As Kunz 
states, these recent developments “give the impression of a triumphant 
upsurge of national sovereignty and threaten to endanger the long- 
established principle of the freedom of the high seas.”* The importance 
of the topic is evidenced by the fact that, in conformity with a resolution 
of the General Assembly of the United Nations,’ an international con- 
ference on the law of the sea was convened at Geneva on February 24, 
1958. Canada was represented. The purpose of the conference was “to 
examine the Law of the Sea, taking account not only of the legal, but 
also the technical, biological, economic and political aspects of the prob- 
lem, and to embody the results of its work in one or more international 
Conventions.””* 


This essay will examine general continental shelf problems, with 
particular reference to the work of the International Law Commission 
which, since 1949, has been attempting to codify and develop the law 
of the sea. The continental shelf, of course, represents only one feature 
of the law of the sea, and it is unrealistic to ignore related aspects, 
such as the territorial sea, contiguous zone, high seas, and fisheries. 
For example, the I.L.C. states that the continental shelf begins “outside 
the area of the territorial sea”. Yet it is not always possible to deter- 
mine where the shelf begins because there are disagreements on the 
maximum width of the territorial sea.’ Similarly, Article 69 of the 





*Mr. Morris, a graduate of Osgoode Hall Law School, 1957, of Edison, Aird & 
Berlis, Toronto. During the summer of 1957 the author attended the Hague 
Academy of International Law. 

1Most of the extensive periodical and treatise literature on the topic is 
collected in Josef Kunz, Continental Shelf and International Law: Confusion 
and Abuse, (1956), 50 A.J.L.L. 828. 

2 Ibid., p. 828. 

8 Resolution 1105 (xi), February 21, 1957. 

4 Ibid. 

5 The three mile limit now represents minimum claims. See John Colombos, 
The International Law of the Sea, 3rd ed. (London, 1954), pp. 66-128. The 
Canadian Government is pressing for recognition of a twelve mile breadth for 
the territorial sea: House of Commons Debates, Thursday, November 28, 1957, 
p. 1653. 
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I.L.C. Draft Code on the Law of the Sea protects “the legal status of 
the superadjacent waters as High Seas”.* But where do the high seas 
commence? While, therefore, the bulk of this essay is confined to dis- 
cussing that part of the continental shelf which lies outside territorial 
waters, reference necessarily will be made to connected problems, 


The Problems Involved 


What is the continental shelf? Geologically, the land-mass drops 
seaward at an angle or gradient to an average depth of 200 metres, 
where (usually) there is a marked increase of slope to the ocean bottom. 
The isobath of 200 metres forms, in this simplified picture, an edge. 
The sea bottom between the shore and the edge is called the “continental 
shelf”, and that part of the sea bed between the edge and the sea bottom 
is the “continental slope”. Canada’s continental shelf is extensive. On 
the Atlantic coast, it extends, in some places, as far as 250 miles seaward, 
varying in depth from 100 to 200 fathoms, before sloping to the sea 
bottom.’ In the Canadian Arctic, the shelf is even more extensive. On 
the Pacific coast, the marine zones are characterized “by bold, abrupt 
relief, repetitious of the mountainous landscape, and the submerged 
shelf is furrowed and deeply ravined.”* Despite its irregularity, the 
Pacific shelf extends seaward to considerable distances—up to 100 
miles in some places. The riches of Canada’s continental shelf clearly 
are not as important as those beneath the dry land mass, yet they may 
prove to be significant. In some measure, oil, sedentary fish and, possibly 
uranium, are located therein. Further, certain states have participated 
in the continental shelf race principally to extend their claims over high 
seas fisheries. Hence Canada cannot afford to be disinterested in shelf 
problems. 


Although decrees on continental shelves were made as long ago as 
1916,° the Truman Proclamation of 1945'° sparked the majority of 
currently important shelf claims. This Proclamation reserved to 
American jurisdiction and control the “natural resources of the 
sub-soil and sea bed of the continental shelf’, but expressly 
negated any suggestion of interference with “the character as 
high seas of the waters above the continental shelf”. The Ameri- 
can position was motivated by the desire to control off-shore 
petroleum and other mineral resources."? It was not directed to juris- 
dictional questions affecting the territorial sea or high seas fisheries 


6 See (1957), 51 A.J.I.L. 154, at p. 177. 
7 For charts see (1958), 10 External Affairs 21, at pp. 23-24. For a discussion 
of relevant Canadian constitutional law, see E. J. Cosford, The Canadian Con- 
stitution and the Tidelands, (1955), Obiter Dicta, 11. 

8 The Canada Year Book, Ottawa, 1946. 

®Cf. L. C. Green, The Continental Shelf (1951), 4 Curr. Legal Probs. 54. 

1059 Stat. 884 (1946). 

11 Political pressures for the Proclamation are discussed in J. W. Bingham, 
Juridical Status of the Continental Shelf (1952), 26 So. Calif. Law Rev. 4, at p. 6. 
For a review of American state and federal legislation see J. S. Wright, Juris- 
diction in the Tidelands (1958), 32 Tulane Law Rev. 175. 
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although, obviously, it affected such questions. The progeny of the 
Truman Proclamation, however, leave much to be desired. Many states, 
ostensibly following a “rule” that the Proclamation supposedly estab- 
lished, have claimed the sea bed, sub-soil, and superadjacent waters, 
up to (in some instances) a distance of 200 miles from their coasts.” 
A Mexican proclamation of 1945 claimed not only “each and all of the 
natural resources of the continental shelf”, but also stated that Mexico 
will proceed “‘to supervise, utilize and control the zones of fishing pro- 
tection”. In 1948, Iceland claimed the right to establish conservation 
zones within the limits of the continental shelf wherein all fisheries 
would be subject to Icelandic control. South Korea has claimed extensive 
regulatory powers over adjacent seas of 70 miles. The most far-reaching 
claims have been made by South and Central American states. In 1946 
Argentina proclaimed sovereignty over the Argentinian continental shelf 
and continental seas. Panama issued a similar proclamation in the same 
year. Chile, a country with practically no shelf, claimed, in 1947, 
sovereignty over “the whole continental shelf of whatever depth”; the 
seaward limit for purposes of controlling all natural resources was set 
at 200 miles. Ecuador and Peru have claimed jurisdiction over natural 
resources of the adjacent seas to a distance of 200 miles from their 
coasts. 

These and other similar decrees already have led to international 
incidents. In 1945, Ecuador seized two American vessels which were 
some 14 miles off the Ecuadorian coast. In the course of seizure, one 
American seaman was wounded by gunfire, and fines of $49,000 were 
levied against the vessels’ owners. A more costly adventure occurred in 
1954 when five whaling ships, owned by the Greek shipping tycoon 
A. S. Onassis, were attacked by Peruvian air and naval units. One ship 
was 364 miles off the coast of Peru. Fines of $3,000,000 were collected in 
this instance. Protests have been inffective in these situations. Further 
incidents probably will occur if states continue their attempts to enforce 
unilateral declarations. 

It is apparent that the general status of continental shelves is 
uncertain. This fact was expressed well by Lord Asquith in the Abu 
Dhabi Arbitration when, referring to the I.L.C. drafts, he said: 


Neither the practice of nations nor the pronouncements of learned jurists 
give any certain or consistent answer to many, perhaps most, of these 
questions. I am of the opinion that there are in this field so many ragged 
ends and unfilled blanks, so much that is merely tentative and bee por sod 
that in no form can the doctrine be claimed, as yet, to have assumed hitherto 
the hard lineaments or the definitive status of an established rule of inter- 
national law.1* 


The crucial question is whether unilateral claims have established 


new rules of international law. To the extent that such claims lead to 
action that is inconsistent with the freedom of the high seas, they have 





12 All claims mentioned herein are cited and examined in detail in M. W. 
Mouton, The Continental Shelf, The Hague, 1952. 

18 Petroleum Development Ltd. v. Sheik of Abu Dhabi, (1952). 1 Int. & Comp. 
Law Quart. 247. 
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no legal basis. The high seas belong to no nation. They can be used 
by all states, either for navigation or fishing. This traditional principle 
still represents a fundamental rule of customary international law," 
even, though American-imposed restrictions for hydrogen bomb tests 
recently have raised the question of its efficacy. Theoretically, the erec- 
tion of off-shore derricks may infringe the freedom by hindering 
navigation, but if shelf claims are valid, there seems to be no reason 
why satisfactory adjustments on such secondary problems cannot be 
agreed upon. Unilateral claims have not escaped criticism. As early 
as 1950, Lauterpacht spoke of “the abuse of the doctrine of the con- 
tinental shelf for pretentions to sovereignty over the high seas or 
exclusive exploitations of its resources.’”** He wrote of the “‘inconsistency 
of the claims of Chile with international law” and stated that “claims 
to sovereignty or exclusive rights over the High Seas are unlawful”. 
In 1955 he stated that the “claims of Argentina, Chile, Peru, and other 
Latin American states, have no foundation in international law”. The 
present writer agrees with Lauterpacht’s objections. Many claimants 
purposely have confused shelf problems with the rather different ques- 
tions of territorial seas, continguous zones, and high sea fisheries, to 
facilitate unwarranted extensions of jurisdiction over the latter. 


Mouton suggests that, to assess the nature of these claims, attention 
must be paid to their contents as well as to their nationalistic charac- 
teristics. He classifies them as: (a) those claiming parts of the high 
seas; (b) those claiming sovereignty over the continental shelf and, 
(c) those claiming minerals only. The South American claims fit into 
category (a) and, generally the international community does not 
recognize them. However, as Kunz points out, existing rights are 
endangered when “such states . . . insist constantly and everywhere 
upon their unlawful claims and enforce them by forceful action and 
in their own courts ... protests must be repeated. But even repeated 
protests may be insufficient in law, may become mere ‘paper’ protests 
unable to bar title by prescriptions”.*° Yet an examination of American 
and British protests*’ to South American states indicates that prescrip- 
tive titles** to high seas areas are unlikely possibilities at the present time. 

Mouton also suggests that category (b) claims are not based 
on existing international law. He states that even a uniform practice by, 
in this case, 15 countries, does not create an international rule. On 
balance, this probably is an accurate assessment of the situation. State 
practice has not jelled sufficiently to justify saying that what may be 
a trend, especially in Latin American state practice, has become a rule. 





14 Cf. G. Schwarzenberger, The Fundamental Principles of International Law, 
Recueil des Cours, 1955, pp. 358-371. 

15H. Lauterpacht, Sovereignty over Submarine Areas (1950), 27 B.Y.I.L. 376. 

16 Kunz, op. cit., at p. 852. 

17See, for instance, U.S. protests to Chile and Peru (1948), Argentina, 
-Ecuador and El Salvador (1950; British protests to Peru and Chile (1948), to 
Costa Rica and El Salvador (1950), to Honduras and Ecuador (1951). 

18 Cf, D. H. N. Johnson, Acquisitive Prescription in International Law (1950), 
27 B.Y.LL., 332. 
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The proceedings of the International Law Commission evidence a 
strong desire by the majority of members to oppose the recognition of 
sovereignty over the shelf, as well as to safeguard the freedom of the 
superadjacent waters. There may be isolated instances to the contrary, 
but the great powers appear to have recognized no generally applicable 
customary rules. Finally, there is category (c). The claims of the 
United States, the Phillipines and Guatamala, to control and jurisdiction, 
fall within this category. Their claims have earned the approval of the 
International Law Commission. 


What are the legal requirements for acquiring control, juris- 
diction or sovereignty over continental shelves? A statement by the 
British Government on the positions adopted by various states indicates 
that, from a legal point of view, four arguments exist in which to base 
claims. They are: (a) the continental shelf is res communis and not 
susceptible to occupation by any state. Only exploitation by an inter- 
national body is permissable; (b) the continental shelf is res nullius 
and capable of occupation when there is effective occupation, i.e., when 
there is physical exploitation; (c) the continental shelf is res nullius 
and capable of occupation simply by means of proclamations; (d) the 
continental shelf is not res nullius; title to it vests ipso jure in the coastal 
state. Sir Gerald Fitzmaurice speaks for many when he states that: 

It now seems settled law that the continental shelf near to any piece of land, 

up to a certain depth, is to be regarded as a natural appurtenance or exten- 

a of the land, the right to which is automatically vested in the coastal 

In reality, the effective development of shelf resources will, in most 
instances, depend upon the co-operation of the country which is appur- 
tenant to the shelf in question. This point is implicit in Article 68 of 
the I.L.C. Draft Code, which states that “the coastal state exercises over 
the continental shelf sovereign rights for the purpose of exploring and 
exploiting its natural resources”. The American commentator Bingham, 
in supporting this view, attaches importance to the “intense belief of 
coastal populations that such coastal economic resources should belong 
to them and that unlicensed exploitation by foreigners should not be 
permitted” .?° The internationalization of continental shelves for exploita- 
tion in the general interests of international society is desirable but, 
at present, impractical. Like ideas to internationalize “danger spots”, 
it cannot be realized effectively without a supporting community con- 
sciousness which is lacking in contemporary international society. While, 
therefore, contiguity may be an acceptable preliminary base for a 
somewhat new problem, it is worth recalling that the World Court 
disapproved of it as a title to territory.** Further, it seems clear that 
the title to sedentary fisheries has long been based on effective occupa- 





19G. F, Fitzmaurice, The General Principles of International Law, Recueil 
des Cours, 1957, pp. 59-60. 
20 Bingham, op. cit., at p. 18. 
21 The Island of Palmas Case (1928), 2 U.N.R.LA.A. 829. 
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tion**—a fact that can and does lead to conflict with states that insist 
upon the contiguity principle. 


Work of the International Law Commission 


The most promising aspect of the problems touched on above is 
the work of the International Law Commission. Under the chairmanship 
of Professor Francois of The Hague, an international code has been 
drafted covering all features of the law of the sea. For present purposes, 
the most important and controversial article is Article 67. In 1951 this 
Article read as follows: 

As here used, the term “continental shelf” refers to the sea bed and sub-soil 
of the submarine areas contiguous to the coast but outside the area of 
territorial water, where the depth of the superadjacent waters admits of the 
exploitation of the natural resources of the sea bed and sub-soil.** 

This definition excludes areas in which exploitation technically is 
impossible because of the depth of the superadjacent waters. The I.L.C. 
previously had considered recommending a fixed shelf limit in terms 
of the depth of the superadjacent waters, but in the earlier drafts this 
idea was discarded in favour of the “exploitability theory”. The main 
objection to a fixed limit was that technology might, in the near future, 
permit exploitation of the sea bed and the sub-soil at a depth greater 
than 200 metres. Moreover, physically continental shelves may be found 
to include submarine areas which, though below 200 metres, are exploit- 
able through installations erected in neighbouring areas where depths 
do not exceed this limit. 


At its 5th Session in 1953, the I.L.C. reconsidered the draft. It 
abandoned “exploitability” in favour of a definite depth test. The 1953 
draft article read: 


As used in these articles, the term “continental shelf” refers to the sea bed 
and sub-soil of the submarine areas contiguous to the coast but outside the 
area of the territorial seas, to a depth of 200 metres. The coastal state exer- 
cises over the continental shelf sovereign rights for the purpose of exploring 
and exploiting its natural resources.” 

It is significant that the phrase “sovereign rights” is. used here 
for the first time. The writer will comment on the point below. The 
Commission was motivated by the belief that more precise definitions 
were needed to prevent uncertainties and disputes, especially between 
nations in proximity to each other. The rapporteur stated that: 


The Commission considered that the limit of 200 metres would be sufficient 
for all practical purposes at present and probably for a long time to come. 
It took the view that the adoption of the fixed limit would have considerable 
advantages, in particular with regard to the delimitation of the continental 
shelf between adjacent states or states opposite each other. 


The latest draft articles were presented in 1956. In its commentary, the 
I.L.C. indicated that since 1953 the only basic change related to the 


22 See, for example, L. F. Goldie, The Occupation of the Sedentary Fisheries 
off the Australian Coasts (1953), 1 Sydney Law Rev. 84. 


23 U.N. Doc. A/1858 (1951). 
24U.N. Doc. A/2456 (1953). 
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sist continental shelf. To facilitate discussion, certain articles are reproduced 
below. 


Article 67—For the purpose of these articles, the term “continental shelf” 

is used as referring to the sea bed and sub-soil of the submarine areas 

, adjacent to the coast but outside the area of the territorial sea, to a depth 

1s of 200 metres (approximately 100 fathoms), or, beyond that limit, to where 

lip the depth of the superadjacent waters admits of the exploitation of the 
natural resources of the said areas. 


on Article 68—The coastal state exercises over the continental shelf sovereign 

es, rights for the purpose of exploring and exploiting its natural resources. 
11S Article 69—The rights of the coastal state over the continental shelf do not 
affect the legal status of the superadjacent waters as high seas, or that of 

: the air space above those waters. 
oi] Article 70—Subject to its right to take reasonable measures for the explora- 
of tion of the continental shelf and the exploitation of its natural resources, 
he the coastal state may not impede the laying or maintenance of submarine 
cables on the continental shelf. 
is Article 71—Subsection (1)—The exploration of the continental shelf and the 
0 exploitation of its natural resources must not result in any unjustifiable 
‘ interference with navigation, fishing or the conservation of the living re- 
1S sources of the sea. 
1S Obviously, many claims do not meet these requirements. It will be noted 
n that, in Article 67, the I.L.C. abandoned the fixed depth criterion in 
e, favour of a combined exploitability and fixed depth test. Commission 
r commentary indicates that this decision was not reached without con- 
d siderable disagreement. Nevertheless, the uncertainties that were inher- 
- ent in earlier drafts emerge again with the re-introduction of the 
8 “exploitability concept”. On the other hand, some members felt that 
this addition had the advantage of discouraging beliefs that at the 
t 200 metres depth there are fixed zones where rights other than those 
3 stated in Article 68 can be exercised. The writer agrees with the 
observation of the Canadian Government: 

| This additional provision [exploitability] reintroduces the uncertainty which 
p led the commission to favour a fixed limit in terms of the depth of super- 
» adjacent waters for determining the legal boundary of the shelf. It is 
4 considered that the forseeable possibilities of exploitation at greater depth 


than 200 metres might be provided for without sacrificing the element of 
certainty concerning the extent of states’ rights to exploit the resources 
, of the sea bed. It is understood that in 90% of instances, excluding polar 
) regions, the edge of the continental shelf is well defined geographically. 
It is suggested, therefore, that in these cases the boundary of the shelf should 

be its actual edge. Where, however, the edge of the shelf is ill-defined or 
where there is no shelf in a geographical sense, the boundary might be set 
at such a depth as might satisfy forseeable practical prospects of exploitation.*® 


Norway also criticized the exploitability test on the ground that, owing 
to scientific progress, the effect of the addition would be to parcel out 
entire ocean areas among coastal states. However, in the words of 
the Commission: 
It is not its intention . .. to allow the coastal states to establish a monopoly 
of exploitation of the sea bed and sub-soil of the ocean throughout their 
extent. At the present time, the fear of such a monopoly does not appear to 
be justified. If that situation did materialize, as a result of technical develop- 


ments, it would no doubt be possible to take whatever action seemed 
opportune to consider how its unexpected consequences should be remedied.?* 





25 House of Commons Debates, op. cit., at p. 1654. 
26 U.N. Doc. A/13/19. December 3, 1957. 
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This appears to be just another way of saying that, because states 
cannot agree on either method of delimitation, resort has been had to 
the dual test. The writer is critical of the double test. The 200 metre 
criterion appears to be preferable because of the certainty that it affords. 
Its use would reduce potential conflicts to a minimum and, if a state 
is able to exploit adjacent coastal areas at a depth greater than 200 
metres, fisheries and other important rights can be protected by agree- 
ment between interested parties. 


Turning now to the phrase “sovereign rights” in Article 68, it 
should be noted that Canada has not commented on the point, nor has 
she referred to the problem of defining “natural resources”. [In 
earlier I.L.C. drafts, “natural resources” were referred to as 
“mineral resources’”.] The desirability of including the phrase 
“sovereign rights” is questionable. It has facilitated some out- 
rageous South American claims, which confuse the term “sovereign 
rights” with the more general and extensive word “sovereignty”. 
Had the Commission more clearly defined rights of the sea bed 
and sub-soil, some of the extravagant claims to fishing rights in 
superadjacent waters might never have arisen. To illustrate the con- 
fusion that has arisen through the use of the phrase “sovereign rights’, 
comments on Article 68 may be noted. Norway stated: 


The Norwegian Government has some difficulty for its part in seeing the 
necessity of granting the coastal state “sovereign rights” for the purpose 
of exploiting the natural resources of the continental shelf. Whether and 
to what extent it will be necessary or reasonable to grant special privileges 
of the proposed kind to the coastal state seems to be a question which is 
intimately dependent on the solution which is given to the problem of the 
breadth of the territorial sea. If such rights are to be granted to the coastal 
state it would seem to be an indispensible condition that the zone within 
which they will be exercised should be far more clearly defined than in the 
present wording of Article 67. In view of the uncertainty of geological 
criteria, and in view of the fact that the reasons advanced in favour of these 
special privileges for the coastal state apply only in the neighbourhood 
of its coast, it might seem preferable to define the zone by a fixed maximum 
distance from the coast. The problem of reconciling normal geological inter- 
pretations given by the Commission in its commentary, with the text of 
the Article would then not arise.?7 


By contrast, the Cuban Government stated that it had noted, 


... With special satisfaction the Commission’s recognition of the fact 
that the coastal state enjoys sovereign rights solely for the purpose of 
exploring and exploiting the natural resources of those areas and that 
consequently, those rights do not affect the legal status of the superadjacent 
waters as High Seas or that of the air space above those waters. Certain 
states have claimed that those rights extend to the so-called “Epicontinental 
waters” but the great majority of states has shown itself opposed to that 
claim and considers that such waters are part of the high seas and are subject 
to the legal rules applicable thereto. 


On the same point, Sir Gerald Fitzmaurice says: 


Note that this provision does not speak of “sovereignty” as such, but of 
“sovereign rights for the purpose of exploring and exploiting the natural 
resources” of the shelf. It is made clear in the Commission’s accompanying 
commentary, that the term “sovereignty” was deliberately avoided with the 


27 U.N. Doc. A/13/5. November 7, 1957. Norway’s position is influenced by 
the fact that her continental shelf is uniquely irregular. 
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object of “safeguarding the principle of the full freedom of the super- 
adjacent seas and the air space above it’”.?§ 


It will be remembered that nowhere in the Truman Proclamation is the 
word “sovereignty” used. Indeed, the United States has protested to states 
that have purported to claim sovereignty. One wonders, however, if these 
debates really are meaningful. Surely “jurisdiction and control” is the 
equivalent of limited sovereignty. On the other hand, certain South 
American states which in fact have no continental shelf appear to have 
confused the use of the terms and their objects. Thus, in December 
1957, some states seriously questioned why countries without a shelf 
should not be given sovereign rights over adjoining seas to a distance 
of 200 miles. This represents a complete confusion of separate topics. 
It could lead, moreover, to gross inequalities. Article 69 states that 
nations which have no shelves have no rights over the superadjacent 
waters. States concerned would be wise to accept this guide, and con- 
centrate on working out mutually beneficial agreements on such matters 
as the contiguous zone, territorial sea and high seas fisheries. 

There are many opinions on what the term “natural resources” 
includes. Some countries have claimed everything in the sea. Mouton, 
in his 1954 Hague lectures,”® divides natural shelf resources into three 
categories, two of which include such fish as cod, haddock, halibut and 
oysters—“deep sea fish” and “bottom fish”; the third category includes 
minerals, The use of the phrase “natural resources” has contributed to 
prevailing uncertainties, The I.L.C. comments on Article 68 indicate 
that: 


The products of sedentary fisheries in particular to the extent that they 
were natural resources permanently attached to the bed of the sea, should 
not be left outside the scope of the regime adopted, and that this aim could 
be achieved by using the term “natural resources”.®° 


The Commission further states that “it is clearly understood that the 
rights in question do not cover so-called ‘bottom fish’, and other fish, 
which although living in the sea occasionally have their habitat at the 
bottom of the sea, or are bred there”. In the writer’s opinion, the 
I.L.C. could have assured greater certainty if it had restricted the 
scope of Article 68 to “mineral resources” and, perhaps, specifically 
identified such sedentary fish as are generally agreed to be included 
in the regime of the continental shelf. 

Article 69 safeguards freedom of the seas against the coastal 
state’s exercise of rights over the continental shelf. It provides that 
shelf rights of the coastal state do not affect the legal status of the 
superadjacent waters as high seas or the air space above the super- 
adjacent waters. In the words of the I.L.C.: 


The Articles on the continental shelf are intended as laying down the regime 
of the continental shelf only as subject to, and within the orbit of, the para- 
mount principle of the freedom of the seas and of the air space above them. 
No modification of or exceptions to that principle are admissable unless 
expressly provided for in the various articles.*1 


28 Fitzmaurice, op. cit., pp. 50-51. : 
29 Hague Academy of International Law, Recueil des Cours,, 1954. 
80 brs Doc. A/3159. 

81 Ibid. 
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Conclusion 


Despite their vagueness, the draft articles, and commentaries, focus 
attention on the difficulties involved, articulate some of the reasons for 
conflicting claims, and provide basic materials for possible conventional 
solutions. That the drafts can provide the basis for agreements is 
evidenced by the fact that some nations have accepted them already. 
There must be “give and take” before wide-spread agreements are 
achieved. With law running second to power in current international 
politics, there probably will be more “taking” than “giving” in the 
immediate future. Hence, Canada must beware that other nations do 
not acquire rights over super-adjacent waters that will impair our 
historic fishing interests. The extensiveness of Canada’s continental 
shelf make the subject one of peculiar importance to her, and it is not 
too much to hope that Canadian lawyers will contribute meaningfully 
to relevant international debates. 
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Compulsory Conciliation Machinery 
in Ontario 


MARTIN LEVINSON * 





At its last session, the Ontario legislature established a Select Committee 
on Labour Relations. One of the Committee’s functions was to consider 
the operation of The Ontario Labour Relations Act. Since July, 1957, 
the Committee has heard representations from government, trade union 
and management officials, and other interested persons, on the effective- 
ness of the province’s basic statute in the labour relations field. Many 
briefs presented to the Committee dealt with the negotiation of 
collective agreements. Sections 10 to 29 of the Act set out procedures 
which must be followed when employers and unions are unable to 
arrive at direct settlement of disputes over new or revised collective 
agreements. Because the established machinery is aimed at preventing 
strikes and lockouts, its effectiveness is of major concern to the public, 
as well as to labour and management. The portions of the Act dealing 
with this important aspect of industrial relations are those that con- 
stitute the conciliation procedure; it is the purpose of this essay 
to provide a summary of this procedure, a discussion of its effectiveness, 
and suggestions for its improvement. 


The Act and Conciliation Procedures 


Section 49 sets out one of the Act’s basic principles, that is, that 
no strike or lockout shall take place until seven days have elapsed after 
a conciliation board has reported to the Minister of Labour, or after 
the Minister has informed the parties that he does not deem it advisable 
to appoint a conciliation board. The Minister’s power to refrain from 
appointing a conciliation board has been rarely exercised. Thus, as a 
practical matter, there can be no legal strike or lockout in Ontario, 
until a conciliation board has heard the dispute. In simple terms, con- 
ciliation is compulsory prior to direct economic action by either party. 


The procedure under the Act is prescribed by sections 13 and 15, Sec- 
tion 13 of the Act provides that where thirty-five days or more have elapsed 
from the commencement of negotiations, and it appears that a collective 
agreement will not be made, either party may ask the Labour Relations 
Board for conciliation services to assist in reaching a settlement. Nor- 
mally, the request is granted and the Minister of Labour appoints a 
conciliation officer. The conciliation officer meets with both sides in 
an effort to facilitate resolution of the outstanding issues. If he fails, 





* Mr. Levinson is in the second year at Osgoode Hall Law School. For many years, 
the author was active in labour relations work in Ontario. 


1R.S.0. 1950, c. 194 as amended Stat. of Ont. 1954, c. 42 and 1956, c. 35. 
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he reports to the Minister of Labour, who then proceeds under section 
15 of the Act. Under this section, the Minister usually requests each 
side to nominate a member of a conciliation board.? The two nominated 
members attempt to agree on a chairman. If they are unable to do so, 
the Minister is empowered to appoint one under section 15. 


The function of the three man conciliation board is to effect agree- 
ment between the parties on the matters referred to it. It has power 
to determine its own procedures; it can summon and enforce attendance 
of witnesses, and compel them to give oral or written evidence; and it 
can enter any premises where work is being done, and inspect and 
view machines or material. If the board is able to effect a settlement 
of the disputed issues at its hearings, its function is fulfilled. If this 
proves to be impossible, the board must report its findings and recom- 
mendations to the Minister as provided in section 27 (1). If unanimous 
agreement cannot be reached, the report of the majority is the report 
of the board. 


The board’s recommendations, when released by the Minister of 
Labour, are not binding on the parties. They are recommendations only; 
either side may accept or reject them.* Board recommendations, how- 
ever, even though not accepted in full by both parties, often form 
the basis for further collective bargaining, which may result in a 
settlement. If no settlement is reached within seven days after a 
conciliation board report is received by the Minister, a legal strike or 
lockout may ensue. 









































General Comments on Ontario’s Conciliatory Machinery 


The compulsory character of the conciliation process in Ontario, 
and other Canadian jurisdictions, is a unique feature of Canadian 
Labour legislation.t Contrast, for example, the American Labor Man- 
agement Relations Act, 1947, better known as the Taft-Hartley Act, 
which established a mediation service that, except in national emer- 
gencies, is purely voluntary. The parties are induced, but not compelled, 
to use the service prior to any strike or lockout. There is no restriction 
on the right to strike or lockout, nor is there any legal obligation to 
resort to the mediation machinery. The situation in England is 


2If the Minister of Labour deems it inadvisable to set up a Board he can 
refrain from doing so as noted ante. 


8 This distinguishes the report of a conciliation board from that of an arbitra- 
tion board set up under sections 30 to 34 of The Labour Relations Act. These 
sections specify that every collective agreement must provide for final and binding 
settlement, without stoppage of work, of all differences between the parties 
arising from the interpretation, application, administration or alleged violation 
of a collective agreement. Arbitration normally deals with a matter arising out 
of the operation of the collective agreement and results in a final and binding 
board decision. Conciliation is concerned with the concluding of new or revised 
collective agreements. While employers and trade unions are by legislation 
compelled to submit their disputes to the conciliation machinery, they are not 
compelled to accept the recommendations of conciliation boards. 

For a comparative study of conciliation or mediation procedures see H. A. 


Logan, State Intervention and Assistance in Collective Bargaining, (University 
of Toronto Press, 1956). 
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comparable. In his recent book, State Intervention and Assistance in 
Collective Bargaining, Professor H. A. Logan outlines British legis- 
lation which appears to be even less formal than that of the United 
States.° 


Thus, Ontario’s system of conciliation is less flexible than that 
prevailing in most industrially advanced countries of the free world. 
Its origin is the Federal Disputes Investigation Act of 1907, an Act 
inspired by the late W. L. MacKenzie King. While the scope of this 
Act was curtailed by the Privy Council in 1925,° it set the pattern for 
later provincial legislation, particularly with regard to conciliation 
machinery. Present conciliation procedures in Ontario are remarkably 
similar to those contained in the 1907 Act. The major premise of com- 
pulsory conciliation at that time was the belief that enforced delays, or 
“cooling off” periods, are conducive to industrial peace. The draftsmen 
of the 1907 legislation believed that the passage of time makes disputants 
more reasonable and this belief is still widely held today. 


One of the leading authorities in this country in the field of industrial 
relations has commented on the validity of this principle, In a recent brief 
presented to the Select Committee on the Labour Relations Act, Professor 
H. D. Woods, Chairman of the Department of Industrial Relations at 
McGill University, suggests that this reasoning was much more sound 
fifty years ago than it is today.’ Professor Woods contends that in 
1907 the problem was to get the bargaining process under way; recog- 
nition of unions by employers was in that day itself a fundamental 
issue. The present writer agrees with this conclusion, and with Professor 
Woods’ statement that “the major reason for compulsory delay on strike 
or lockout action, recognition, now has its own specialized agency in 
the L.R.B. (Labour Relations Board)”. Professor Woods’ conclusion 
on this aspect of the legislation is that “general use of both compulsory 
conciliation and compulsory delay on direct economic action, both of 
which were historically the product of crises, is no longer defensible, 
because it does not come to grips with emerging problems in labour 
relations, and because considerable harm to collective bargaining is 
being done.” 


There has been much criticism of the established conciliation pro- 
cedure before the Select Committee of the Legislature. One of Canada’s 
largest unions stated that “it is the experience of our Union that 


5 Ibid., pp. 95 and 96. 

6 Toronto Electric Commissioners v. Snider, [1925] A.C. 396. 

7H. D. Woods, Brief entitled Labour Relations Law and Policy presented 
to the Select Committee on Labour Relations of the Ontario Legislative Assembly, 
p. 14. 

8 Ibid., p. 15: The Labour Relations Board referred to is a tribunal established 
under the Act. It decides whether a union represents the majority of employees 
in an appropriate bargaining unit. Once the board has so decided an employer 
must bargain with the recognized union. Such recognition procedure did not 
exist when the 1907 Act was passed and a substantial proportion of strikes 
resulted from employer refusal to bargain collectively with employees’ groups. 

® Ibid., p. 16. 
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conciliation boards have made no real contribution to collective bargain- 
ing but, on the contrary, have served as a medium of delay and, quite 
often, confusion.”*® This extreme view is not always shared by other 
unions, but considerable dissatisfaction over the present machinery is 
nevertheless widespread in union circles—a dissatisfaction which is 
shared by many management officials. In its brief to the Select Com- 
mittee, the Ontario Federation of Labour, an organization representing 
half a million workers in the province, stated: 
From our experience, we have arrived at the conclusion that at the present 
time, and for some time in the past, conciliation has proven much less 
successful than what might reasonably have been expected. If, as now 
appears, nothing can be done to overcome the interminable delays, the 
ineffectiveness of many conciliators, the inflexibility of the process as a 


whole, and the outright abuse of conciliation by employers—then we feel 
a completely new approach is called for.14 


Some Statistics on the Effectiveness of the Present Machinery 


One of the difficulties in attempting to assess, quantitatively, the 
effectiveness of the present machinery is the dearth of statistics con- 
cerning its operation. The only detailed information available deals 
with the first step in the procedure. The following table gives some 
indication of the effectiveness of the efforts of conciliation officers 
appointed by the Minister of Labour over the ten year period from 
1946 to 1955. 


CONCILIATION UNDER LABOUR RELATIONS ACT, 
PROVINCE OF ONTARIO” 


Number of Conciliation Number of Percentage 
Officers appointed by Agreements of successful 
Minister of Labour Effected cases 
a2 88 38 43.2 
er 74 29 39.2 
NE zs sites 190 89 46.8 
DY iis iecs 303i 244 133 54.5 
S500 ...:.......: 433 235 54,3 
ERS 443 303 46.2 
RA 521 299 57.4 
IR 906 429 47.3 
ae al 1076 485 45.1 
a 1105 503 44.9 
Ten-year average percentage of disputes 
settled by Conciliation Officers .2..............0....cccccccccccecsseceesseeeeneee 47.9 





10 Brief presented to the Select Committee by the United Automobile Workers, 
October, 1957, p. 15. 


11 Brief presented to the Select Committee by the Ontario Federation of 
Labour, p. 14. 


12 Statistics are taken from Logan, State Intervention and Assistance Bargain- 
ing, op. cit. 

















aw to tot fo 


OL. I 


rain- 
juite 
ther 
y is 
h is 
'om- 
ting 


sent 
less 


the 
iS a 
feel 


the 
on- 
als 
me 
ers 
om 


re 
ful 


of 











1958] Compulsory Conciliation Machinery 51 


This table reveals that in the ten-year period reviewed less than 
half of the disputes submitted to conciliation officers were settled. 
These statistics refer of course to the number of cases, not to the 
number of employees. It may be that a substantial number of the cases 
settled involved relatively small establishments with few employees, 
while many of the unsettled cases involved large industrial establish- 
ments, It is the writer’s experience that the more difficult disputes 
involving major companies are not often settled in the conciliation- 
officer stage. 


What then of the normally more difficult disputes which go to the 
second stage of the process? How have conciliation boards fared in re- 
solving the issues placed before them, either in direct sessions with the 
parties or through the parties’ acceptance of the conciliation board’s 
recommendations? Unfortunately, no official statistics have been pub- 
lished giving this data.** 


Although limited in value because of their restricted scope, a 
number of private studies have been made on this subject. One, by 
Allan A. Porter, of the Dominion Department of Labour, included an 
analysis of 178 conciliation board proceedings held during 1952.'* Of 
these 178 boards, 65, or only 36.5%, were able to resolve all issues 
before them. Whether 1952 was a representative year or not the writer is 
unable to say. It would appear, however, that conciliation boards have 
been less successful than conciliation officers because typically, more 
difficult problems reach these boards, 


The lack of statistics makes it difficult to arrive at any general 
quantitative conclusions on the effectiveness of the conciliation ma- 
chinery. However, a reasonable assessment of the situation indicates 
that approximately two-thirds of the disputes referred to conciliation 
are resolved through the present machinery. 


Defects and Weaknesses of the Present Machinery 


At the outset, the writer wishes to make it clear that he disagrees 
with those who condemn the machinery out of hand as being of no 
value. The record of conciliation officers discussed above may not 
be an enviable one, but it is not dismal. What is more, certain concilia- 
tion boards have assisted in settling disputes which likely would have 
resulted in strikes had the parties been left to their own devices.** How- 
ever, it would be ostrich-like to say that all is well in this vital area 
of industrial relations. The following is an attempt to assess some basic 
weaknesses in Ontario’s conciliation legislation. 





13 The writer has been informed that no such statistics are compiled by the 
Ontario Department of Labour. 

14 Allan A. Porter, unpublished M.A. Thesis, University of Toronto, 1956. 

15 Notable in this connection was the dispute between the Steel Company 
of Canada Limited and the United Steelworkers of America in the summer of 
1955. A conciliation board headed by Judge Walter Little of Parry Sound sat 
for almost ten consecutive days and nights before agreement was reached. 
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I. Collective Bargaining 


Many opponents of the present machinery contend forcefully that 
compulsory conciliation often becomes a substitute for direct collective 
bargaining between the parties. The argument is as follows: The most 
effective pressure inducing both parties to arrive at agreement is the real 
and immediate threat of a strike or lockout. Only when the parties 
are faced with this reality does serious collective bargaining take place. 
By postponing the threat of strikes or lockouts through a formal and 
inflexible system, the real pressure necessary to induce parties to settle 
is lost. 

After participating in scores of negotiations as a labour representa- 
tive, the writer has come to the conclusion that this criticism is well 
founded. Compulsory conciliation introduces a new dimension into col- 
lective bargaining. No longer are management and labour representa- 
tives concerned solely with arriving at a settlement. They are also 
concerned with their respective positions before a conciliation board. 
For example, suppose that the union has asked for an increase 
of 15 cents an hour. When bargaining commences a new dimen- 
sion appears immediately. Company representatives feel that they 
must hold back any substantial offer because, even if it is not 
accepted, they are committed to it before a conciliation board. 
The task of the board is to narrow the differences between the 
parties; thus, if the company has offered 10 cents in direct bargaining 
the area of conflict before the board is between the 10 cent offer and 
the 15 cent demand, This process works on the other side of the table 
in exactly the same manner. The union, with one eye on the possibility 
that a board will be appointed, is hesitant to move very far in direct 
negotiations for fear of prejudicing its position later. Consequently, 
neither party gets down to the real business of bargaining directly until 
they meet in conciliation. This results in both unrealistic offers and 
demands on the part of many employers and unions, and true and 
voluntary collective bargaining is thereby often thwarted. 

This reluctance to make realistic offers is also found at the con- 
ciliation officer stage, although to a lesser degree. Both parties often 
continue to hold back realistic proposals in order to avoid an 
unfavourable bargaining position in the last stage of the procedure, 
the conciliation board. Theoretically, the results of bargaining at this 
level are not communicated to the board. Conciliation officers, if they 
fail in their efforts, do not report their findings to the chairmen of 
conciliation boards. But the conciliation officer’s work is such that he 
must indicate to each party what the true position of the other party 
is. When the board begins its work, it often is informed by one party, 
with whom it meets in closed session, what the other party offered 
during the conciliation officer’s meetings. Experienced negotiators know 
this, and in difficult situations they are apt to temporize until bargain- 
ing is removed to the conciliation board stage. Hence, true bargaining 
does not begin until the later stage is reached. It is only here that the 
pressure of possible economic loss begins to be felt by union and 
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employer alike. The prospect of hardship caused by strikes and lockouts 
is, of course, utilized fully by skillful conciliation board chairmen. 
Conciliation officers cannot use such pressure because theirs is not the 
final step, and thus their effectiveness is considerably reduced. 

This is not to suggest that direct collective bargaining in all 
cases is thwarted by the conciliation machinery. However, the tendency 
to postpone real bargaining until the conciliation board stage has been 
reached is so widespread that it cannot be ignored. If voluntary collec- 
tive bargaining with a minimum of government interference is a desir- 
able objective, the present machinery leaves much to be desired. In 
the words of Professor H. D. Woods, “Compulsory conciliation in the 
nature of things provides a built in deterrent to effective collective 
bargaining’’.’° 


II. Role and Personnel 


One of the fundamental principles of the Industrial Disputes Inves- 
tigation Act of 1907 concerned the role of the conciliation board, its 
reports and recommendations, It was felt that board recommendations 
would bring to the attention of the public the issues in the dispute 
and, by pointing out a reasonable solution, provoke the recalcitrant 
parties to resolve their differences. The board was to confine itself to 
adjudication of the issues, and public opinion would bring pressure 
to bear on both sides. If one side refused to accept the board’s recom- 
mendations, it would be forced to bear the stigma attached to it by 
an aroused citizenry. 

To play such a role successfully, the board required chairmen 
skilled in adjudication. For obvious reasons, the task fell most often to 
County and Supreme Court Judges. Recently there has been a trend 
away from the “adjudication” concept, but the vast majority of chairmen 
still are drawn from the ranks of the judiciary. 

No experienced management or labour official in the labour rela- 
tions field ignores public opinion. But the framers of the 1907 Act 
exaggerated its influence except, perhaps, in strikes of national im- 
portance, or in strikes closely affecting the public. Strikes of milk 
drivers and garbage collectors afford an example of this latter type. 
Even in cases such as these the dispute is often so complex that the 
public is unable to come to clear conclusions on the issues. Individual 
prejudices among the public, rather than reasoned decisions on the merits 
of the case, often reduce the effectiveness of the board’s recommenda- 
tions. Equally important is the fact that strikes in small establishments 
usually do not cause enough inconvenience, especially in large cities, 
to effectively arouse public opinion. Life goes on without any great 
dislocation for most of the citizens in the strike area, and consequently 
their attitude is generally apathetic. The writer does not wish to give the 
impression that either labour or management habitually ignore concilia- 
tion board recommendations. “On Strike for the Conciliation Board 





16 Woods, op. cit., pp. 19-20; see footnote 7 ante. 
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Report” is a picket sign often seen in labour disputes. But, on the whole, 
the respect which the parties show for conciliation board reports has 
greatly diminished. As a consequence, a new approach to the board’s role 
has evolved in recent years. 

The recent tendency among chairmen has been to minimize adjudica- 
tion and stress negotiation.’’? Today, fewer chairmen are simply hearing 
the parties briefs and retiring to write reports. They are spending more 
time and effort bringing the parties together. This is a desirable devel- 
opment, and its proponents are meeting with far greater success than 
their predecessors in creating or restoring industrial peace. 

The new approach has produced new and complex personnel prob- 
lems. The job of the “conciliatory” chairman is far more difficult than 
that of an adjudicator. It requires tact, prestige, forcefulness, an acute 
sense of timing, and an intensive knowledge of labour relations. Not 
least of all, it requires a knowledge of human beings and personal 
behaviour. One does not often find this combination of qualities..* Many 
judges presently acting as conciliation board chairmen possess neither 
the type of experience, the qualities required, nor the skill in quid 
pro quo negotiation that is essential to this type of collective bargaining. 
The relatively quiet atmosphere of the court-room bears little resem- 
blance to the rough and tumble of conciliation session. The writer is not 
unmindful of the skilled judges who perform excellent service in this 
exacting and arduous task. However, because there are so few judges 
of this type available, their services are regularly over-taxed and they 
are forced to reject many important cases. There just are not enough 
conciliation chairmen of high calibre to meet the demand. 

The Department of Labour has been widely criticized for favouring 
judges as board chairmen.’ The reason for selecting judges—experts 
in adjudication—has been discussed above in relation to the historical 
role of the conciliation process. There is, however, a practical con- 
sideration which merits attention. Very few qualified persons are willing 
to take the required time, or accept the onerous responsibilities involved, 
for the small monetary reward. Chairmen of conciliation boards receive 
$60.00 a day, from which they must deduct their food and hotel expenses, 
Most County Court judges undertake conciliation work in their spare 
time; their remuneration is a supplement to their regular income. 
Qualified persons, apart from judges, rarely find themselves able to 
accept the financial sacrifice. 

The problem of remuneration is even more apparent at the con- 
ciliation officer stage. Conciliation officers are full time civil servants 





17 Influential in the trend towards a negotiating rather than an adjudicating 
board in Ontario have been Eric Taylor of Toronto and Judge Walter Little of 
Parry Sound, two of the Province’s most effective chairmen. 

18 On the basis of relatively wide experience in the field over a decade the 
writer would place only a few active conciliation board chairmen in Ontario 
in this category. 

18 The legislation provides, in Sec. 15, that the Minister of Labour may 
appoint a chairman if the parties cannot agree on one. Appointments by the 
inister have been largely confined to judges. 
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and, as such, are paid the relatively low wages prevailing in this sector 
of the economy.” It is not surprising that enough capable persons 
are not readily available. Many briefs submitted to the Select Committee 
recommended a one-step procedure confined to the conciliation officer 
alone, Such a procedure would be similar to the United States mediation 
service. The writer doubts the wisdom of such a proposal in view of 
the personnel problems within the Conciliation Branch of The Depart- 
ment of Labour. A much more effective conciliation officer service than 
the present one would be required to make the proposal effective. Many 
costly strikes can be averted by able personnel. It must be decided 
soon whether the relatively small expenditure necessary to acquire a 
highly qualified staff in this field is worthwhile. 


Finally, in the matter of personnel training, the Report of the 
Ontario Federation of Labour’s Committee on Labour Relations 
Legislation, is interesting: 

But having the necessary qualifications is not enough to make a person a 
good conciliator. There is needed a further amount of training specifically 
in the practices and operations of the conciliation process. In this regard 
we feel the Universities of Ontario have fallen far short of what reasonably 
could be expected of them. We feel the Universities, especially the University 
of Toronto, which is located in the heart of industrial Ontario, could develop 
courses of training for conciliation personnel. We are not thinking in terms 
of a full-time degree course, but rather, perhaps, of evening seminars at 
which experienced conciliators could discuss experiences, and even con- 
ciliation “techniques” with others interested in the field. This would alse 
give an opportunity for those already operating in the conciliation process 
to exchange ideas and experiences and to explore new ideas. In addition, 
competent lecturers could give the uninitiated some background in the history 
of trade unionism, corporation structure, Ontario labour laws, and a variety 
of a which would be of immeasurable value to anyone working 
in this field.?4 


III. Slowness of the Present Machinery 


Studies have indicated that the average time lapse between a 
request by the parties for conciliation and receipt of the board’s report 
is about six months.”? In some cases the time elapsed is as much as a 
year. Both labour and management have repeatedly complained of 
this defect in the present machinery. 

Each step in the conciliation process is subject to time limits under 
the Labour Relations Act. The statutory time limits running from 
beginning to end total approximately 65 days or a little over two 
months, As noted, the actual time required is considerably longer. 
Section 29 of the Act states that the failure of a conciliation board 
or conciliation officer to report to the Minister within the time provided 
shall not invalidate the proceedings. Were it not for this section, almost 
every conciliation board in Ontario would be in violation of the legisla- 


20The writer is informed that the highest wage of a first class conciliation 
officer in Ontario is $7,500.00 a year. 

21 Report of the Ontario Federation of Labour Committee on Labour Rela- 
tion Legislation, February 1957, p. 23. 

22 The Ontario Federation of Labour has completed two studies, one in 1953 
and one in 1955, which bear out this contention. 
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tion. The major reasons for the length of time needed are the nature of 
machinery itself, and the lack of competent board chairmen. The two 
step procedure involving, first, the conciliation officer and, secondly, a 
conciliation board, is, by its very nature, a lengthy one. Further, to 
get one of the few capable chairmen to act often means waiting for 
weeks, simply because they are unavailable when required. Even to get 
the less experienced chairmen is a difficult task. Finally, the Department 
of Labour has made little effort to enforce the time limits in the Act. 


Some of the difficulty lies with the parties themselves. For example, 
a union may believe that its most effective economic pressure in collec- 
tive bargaining can be brought to bear at a certain month of the year 
because of high company production or sales in that period. If it has 
to strike, it probably wishes to do so at that time. To commence a legal 
strike it must go through the conciliation procedure. Hence, unions 
frequently “drag out” negotiations and conciliation so as to time the 
appearance of a conciliation board’s report with a peak production 
period. Employers use the same procedure to achieve the opposite result. 
Because of the absence of any effective time limit enforcement, this type 
of manoeuver is a tactic recognized by both parties. It prolongs unduly 
an already lengthy procedure. 


Delays have been discussed on many occasions, and it is unneces- 
sary to review the problem here. Professor Burton Kierstead’s observa- 
tions, however, are worthy of note, He says: 

These delays are welcomed by some people who think they permit what is 
called “cooling off.” This is nonsense. They are frustrating and annoying. 
With weak unions they sometimes do result in frustration to the point 
where the members will no longer hold together for a strike. This “cooling 
off”—when it works—simply means weakening the unions’ bargaining posi- 
tion. Usually, however, the frustration makes people angrier and more 
difficult to bring together than they would otherwise have been. It also 
adds difficulties to the settlement in the form of retroactive benefits. It can 
also mess up the question of the contract period. Altogether, such delay 
is undesirable from the point of view of the union and the chairman of 
the board. I think it is undesirable from the point of view of management 
and I find the more far-sighted management representatives agree with me.?% 


Conclusions and Recommendations 


It is not the writer’s intention to outline comprehensive proposals 
for reforming the conciliation machinery or to imply that the present 
machinery has been of little value in promoting industrial peace. The 
machinery has served a useful function in the past, but its deficiencies 
are becoming increasingly apparent in the light of the complex problems 
in modern industrial relations. The following two proposals would, in 
the writer’s view, effect desirable improvements in the machinery: 

(i) It is essential to restore and strengthen true collective bargain- 
ing. This means generaliy eliminating compulsory conciliation, which 
has tended to become a substitute for collective bargaining. Conciliation 
should only be used to assist the parties when, after a bona fide effort, 
they have failed to agree. There should be no prohibition of the right to 


23 Kiersted, op. cit. p. 6. 
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strike prior to the appointment of an officer. The Minister should be free 
to send in an officer either before or after a strike, as is the case in the 
United States. The only time a conciliation board should be appointed 
is, (a) when both parties agree to it and, (b) when the Minister of 
Labour is satisfied that the issues are sufficiently complex or important 
to justify it, and that sincere but unsuccessful efforts have already been 
made to settle them. Compulsory conciliation, nevertheless, is desirable 
in disputes of national importance or where essential industries are 
involved.** The public interest in a steel industry dispute, for example, 
is so great that the dispute should be aired publicly before a conciliation 
board if the parties cannot agree. The Minister of Labour should be 
empowered to set up a compulsory conciliation board for these cases. 

(ii) The success of such a procedure depends upon the availability 
of first rate conciliation officers. This means that substantially higher 
wages, together with greater community respect, must be offered to 
procure them. j 

The adoption of these proposals will bring Ontario legislation into 
line with that of the United Kingdom and the United States and will 
revitalize the collective bargaining concept which is fundamental to 
our industrial and democratic society. 





24 Professor H. D. Woods has suggested in his brief to the Select Committee 
that in first agreements conciliation should be compulsory as an educational 
device. The writer believes this proposal has considerable merit. 














The Validity of the Common Law Marriage 
in Ontario 


GARY MURRAY KEYES * 





The recent decision in Alspector v. Alspector’ throws into bold relief 
a number of significant questions related to the nature of the Ontario 
Marriage Act, and suggests the existence of a valid alternative method 
of marrying. The primary purpose of this article is not to analyze 
Alspector extensively but to demonstrate, by reviewing early English 
and Canadian statutes, and relevant case law, that there is substantial 
basis for the validity of the common law marriage in Ontario. After 
examining the problem exemplified by Alspector, it is intended to 
consider the meaning of the term “common law marriage”, especially 
as it may apply in Ontario, the historical basis for its existence here, 
the statutory enactments allegedly precluding the existence of the 


common law marriage and, the nature and effect of the present Ontario 
Marriage Act.’ 


The Problem—Nature and Source 


When McRuer C.J.H.C., in Alspector, found a valid marriage to have 
subsisted “notwithstanding the entire absence of a licence as required 
by The Marriage Act’,® his decision raised the question whether The 
Marriage Act constitutes a set of administrative directives only, or 
whether it is mandatory and invalidates any marriage not complying 
with its solemnization requisites. This question was not answered by 
the Court of Appeal, when, on the basis of section 33 of the Ontario 
Marriage Act,‘ it affirmed the lower court decision. 


It should be noted, however, that section 33 was only the second 
of the reasons for judgment given in the lower court, and that the 
Court of Appeal neither approved nor disapproved the first reason 
which was based on a cardinal rule of statutory construction.’ The 
Alspector case indicates some tendency by Ontario courts* to uphold 
the validity of a marriage when there is good faith, the intention to 
comply with some law respecting marriage, and to cohabitate as man 





* Mr. Keyes is in the second year at Osgoode Hall Law School. 
1[1957] O.R. 14, affirmed at p. 454. 
2R.S.0. 1950, c. 222. 
3 [1957] O.R. 14, at p. 18. 
#R.S.O. 1937, c. 207; now R.S.O. 1950, c. 222, s. 44. 
Norte: sec. 33 and sec. 44 are not quite the same; sec. 33 of the 1937 Act says 
notwithstanding the entire absence of both banns and licence. 
5 [1957] O.R. 14, at p. 21. 
® See for example, Clause v. Clause, [1956] O.W.N. 449. 








lief 
ario 
hod 
lyze 
lish 
tial 
fter 
to 
ally 
are, 
the 
rio 


ive 
red 
‘he 


ng 
by 
rio 


nd 
he 
on 
he 
1d 


an 


yS 








1958] Common Law Marriage 59 


and wife.’ A further requirement seems to be that a marriage will be 
upheld provided that the statute does not state in plain and unequivocal 
language that failure to comply with the statute’s provisions as to 
solemnization will render the marriage null and void. 


The decision in Clause v. Clause® is apposite at this point. There 
an impugned marriage was upheld in spite of lack of the parental con- 
sent required by section 7 of the statute. Ferguson J. based his judgment 
on the fact that section 7 did not state in clear and unequivocal 
language that non-compliance with its requirements rendered the 
marriage a nullity. If the foregoing cases support the propo- 
sition that the Marriage Act in its present form constitutes a set of 
administrative directives which do not effect nullification for non- 
compliance, one may well wonder in what circumstances the courts 
will uphold a marriage which is irregular in form. It will be the burden 
of this article to establish that such an irregular marriage should be 
held valid when it amounts to a marriage at common law. Moreover, 
the writer will endeavour to demonstrate that the common law form 
of marriage is a valid alternative mode of marrying, even though it is 
not expressly recognized by The Marriage Act. 


The Meaning of the Term “Common Law Marriage” 


At the outset, it should be observed that a marriage irregular in 
form,—a common law marriage, does not refer to a woman living with 
aman as a “common law wife” in the colloquial sense of a clandestine 
relationship. According to some legal writers,’ no particular ceremony 
is required by the common law for the valid celebration of a marriage. 
Prior to 1753, the common law form of marriage was valid, 


... though it departed from the rubric in respect of being celebrated in a 
private house instead of a church; with no witnesses but the clergyman, 
instead of in the face of the congregation; with no person to give the bride 
away; without banns or a licence; without the use of a ring; without the 
repetition of the whole service; provided that the parties took one another 
by words in the present tense.!° 


If the contract of marriage be made per verba de praesenti (in 
words of the present tense), and is not followed by cohabitation, or if 
made per verba de futuro (in words of the future tense and suggesting 
conditions) and is followed by consummation, or if the promise is 
subsequente copula (after consummation) various writers have put 
forth the view that it amounts to a valid marriage. Such a marriage 


7If the parties to a marriage solemnized in good faith and intended to be 
in compliance with this Act are not under a legal disqualification to contract 
such a marriage and after such solemnization have lived together and cohabited 
as man and wife, such marriage shall be deemed a valid marriage, notwith- 
standing that the person who solemnized the marriage was not authorized to 
solemnize marriage, and notwithstanding the absence of or any irregularity 
or insufficiency in the publication of banns or the issue of licence or special 
permit: R.S.O. 1950, c. 222, s. 44. 

8 [1956] O.W.N. 449. 

® J. P. Bishop, Marriage and Divorce (Chicago, Flood & Co., 1891), p. 327. 


10 Beamish v. Beamish (1861), 9 H. of L. Cases 274, at p. 324. 
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was considered by the common law to be as binding as if made in the face 
of the congregation of a church. However, as Lord Campbell pointed 
out in Regina v. Millis", the use of the expression “‘contract of marriage” 
is equivocal and a bethrothment was not to be regarded as matrimony. 
As a result, the distinction seems to have existed between marriages 
contracted per verba de praesenti, when the parties used words of the 
present tense, and contracts per verba de futuro, which were in, effect 
conditional and no more, in Lord Campbell’s opinion, than betrothments. 


The marriage per verba de praesenti gave rise to considerable 
difficulties of proof if the witnesses were no longer living or if there 
were no witnesses except the parties and they disagreed. A frequent 
answer to a petition for a divorce a mensa et thoro was the allegation 
that there was no valid marriage or that one of the parties was pre- 
viously married. Thus if no witnesses were available and the parties 
chose not to raise the matter, subsequent marriages, even in facie 
ecclesiae would stand unimpugned. It was to remedy the confusion 
caused by these “clandestine” marriages that Lord Hardwicke’s Act was 
introduced in 1753. While the practical effect of an irregular marriage 
was almost certainly as above stated, it was said in 1703 that “though 
the positive law ordains that marriage shall be by the priest, yet that 
omission makes such a marriage . . . irregular only, but not void’’.? 
However, there are some who consider such a common law marriage 
before 1753 actually invalid to all intents and purposes following the 
decision in Regina v. Millis.** 


Regina v. Millis was a case to which the Marriage Act of 1753 did 
not apply. The appellant Millis, having contracted two marriages, and 
being indicted for bigamy, raised the question whether the first marriage 
was legal and complete, not having been celebrated according to the laws 
of the Church of England to which the appellant belonged. It was held 
that the presence of an episcopally ordained priest was essential to the 
validity of a common law marriage whether celebrated in Ireland or 
elsewhere. The judgment of the court below being against the validity 
of the first marriage, and the law Lords being equally divided, the rule 
semper praesumptur pro negante applied, and the judgment of the lower 
court was affirmed. 

Pollock and Maitland, however, doubt the historical soundness of 
Regina v. Millis for the following reasons: First, it was the Council 
of Trent (1563) which required that the expression of consent to take 
each other as man and wife be made by the parties in the presence of 
the parish priest and at least two witnesses. Prior to the Council of Trent, 
though the Church insisted that the contracting act be made in facie 
ecclesiae, a clandestine marriage, even though forbidden, was nonethe- 
less valid.’*, Secondly, because the Canons of the Council of Trent 


11 (1844), Cl. & Fin. 534. 
12 Haydon v. Gould (1703), Salk. 119, at p. 120. 
18 (1844), Cl. & Fin. 534. 


14Sir F. Pollock and F. W. Maitland, History of English Law, 2nd ed. 
(Cambridge, University Press, 1899), II, pp. 369-372. 
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were never promulgated in England, the old canon law of marriage 
presumably would have continued in England as civil law until marriages 
per verba de praesenti were terminated by the Marriage Act of 1753. 
In effect, Pollock and Maitland consider the reasons given by the House 
of Lords in Millis to restrict the solemnization of a valid common law 
marriage to an episcopally ordained priest, to be of doubtful historical 
validity. It is submitted that even if the rule in Regina v. Millis actually 
existed in England prior to 1753, it was never applied in the territory 
which later became Upper Canada especially in the light of the recent 
decision of Wolfenden v. Wolfenden.** This case followed two earlier 
decisions and held that a common law marriage could be validly con- 
tracted, under certain circumstances, outside England, despite the 
absence of an episcopally ordained priest. It also held that Regina v. 
Millis, insofar as it was authoritative, was confined to England and 
Ireland, and that colonists were assumed to take so much of the law 
of England with them to their new homes as was applicable to their 
new situations and conditions. This decision covers cases where colonies 
have been settled in the absence of other peoples and those that have 
been secured by conquest of the natives or other claimants. 


The Historical Basis for the Introduction of the Common Law 
Marriage into Ontario 


The reasons for judgment of Lord Merriman in Wolfenden v. 
Wolfenden are of particular significance. It is there inferred that the 
English law of common law marriage, without the presence of an epis- 
copally ordained priest, was first introduced into the territory which 
is now called Ontario prior to 1791, when, according to some, Lord 
Hardwicke’s Act of 1753 precluding common law marriages in England, 
became law in the Province of Upper Canada. In Wolfenden, the question 
concerned the validity of a common law marriage between two mission- 
aries in China where there was no prior notice of the intended marriage, 
no licence procured, no banns published, and the minister was not a 
person authorized to perform a marriage under the Foreign Marriage 
Act, 1892. In finding a valid common law marriage, Lord Merriman 
reasons that though English law was administered in the district, the 
whole of English law did not necessarily apply; he adopted the principle 
laid down in Maclean v. Cristall: 

Although colonists take the law of England with them to their new home, 

they only take so much of it as is applicable to their situation and condition. 

In many cases no question will arise as to the inapplicability of several pro- 

visions of English law, which are clearly seen to be merely municipal... . 

Blackstone lays down the rule very authoritatively on this subject: What 

shall be admitted and what rejected, at what times, and under what 

restrictions, must, in case of dispute, be decided in the first instance by the 
yaaa own provincial judicature, subject to revision of the King in 
ouncil.1¢ 


As a result, it was held that in such a territory there is, so far as the 





15 [1946] P. 61. 
16 (1849) 7 Notes of Cases Supplement 17, 24. 
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requirements of English law are concerned in relation to a common law 
marriage, no obligation that the ceremony should be performed in the 
presence of an episcopally ordained priest. 


For similar reasons, it is submitted that colonists who, after 1759, 
settled in what later was named Upper Canada, brought with them 
only so much of the law of England as was applicable to their new 
situations and conditions. Indeed, there is a striking similarity between 
conditions in early Upper Canada, and those considered in Wolfenden. 
Historically, therefore, it is possible to say that if any law on common 
law marriages was transported to Upper Canada, it would exclude the 
requirement that the ceremony be performed in the presence of an epis- 
copally ordained priest. In addition, the territory was one to which 
adherents of many faiths gravitated from Europe and, after 1776, from 
the United States. These colonists looked to the Imperial Government 
to protect their interests. Surely it would have been unsound policy to 
render marriages of colonists invalid on the ground that English law 
prior to 1753 required the presence of an episcopally ordained priest 
to constitute a valid common law marriage. That such a policy was 
adopted is improbable in the light of the religious policy of the colonial 
authorities which, in statutes increasingly recognized the former dis- 
senting sects, and which culminated in the dislodging of the Church 
of England as the Established Church and Religion.*’ 

Hence on the basis of Wolfenden v. Wolfenden, there are sound 
historical grounds to support the introduction into Ontario of the 
English law related to the common law marriage. Further, it is sub- 
mitted that such a common law marriage, that is, one which is irregular 
due to its non-compliance with some formal ceremonial requirement, 
was never invalidated because the marriage was not solemnized by an 
episcopally ordained priest, and that such a requirement was never 
part of the common law brought by the early colonists to “Ontario”. 


A Review of Statutes Held to Vitiate the Common Law Marriage 


The foregoing, then, was the state of the Common Law when on 
December 26, 1791, the Province of Upper Canada began its separate 
provincial existence. It is, however, necessary to examine the various 
Marriage Acts after 1791, because in O’Connor v. Kennedy,'* Armour 
C.J.O. held that The Ontario Marriage Act of 1874** implied the existence 
of Lord Hardwicke’s Marriage Act of 1753. If sound, this conclusion 
vitiates the validity of the common law marriage in Ontario because 
the Act of 1753*° had been passed by the British Parliament expressly 
to invalidate such clandestine marriages as the common law marriage 
had become by that time. If the Ontario Act of 1874 pre-supposes the 
existence of Lord Hardwicke’s Act, then it follows that the present 


17 Edgar McInnis, Canada: A Political and Social History (Toronto, Rinehart 
& Co., 1954), p. 199. 


18 (1888), 15 O.R. 20, at p. 22. 
19 37 Vict. c. 6. 
2026 Geo. II, c. 33. 
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Ontario Marriage Act, which is similar in form to the Act of 1874, 
similarly presumes the existence of the Act of 1753 with its nullity 
provision for non-compliance. 


In O’Connor v. Kennedy, the Chief Justice traced the introduction 
of Lord Hardwicke’s Act of 1753 to the statute enacted by the first 
Parliament of Upper Canada enacted in 1791, which provided that 
the laws of England should apply in matters of property and civil 
rights. At the outset, it should be observed that Lord Hardwicke’s Act 
specifically precludes the application of its provisions “to any marriages 
solemnized beyond the Seas’”’.*! Yet, Armour C.J.O. refers to provisions 
of that Act as if they had been introduced in toto as the law of Upper 
Canada in 1791 and seems to ignore the aforementioned restriction 
in its application. On this ground alone, therefore, the learned Chief 
Justice’s reliance on the existence of Lord Hardwicke’s Act in Ontario 
law is open to question. 


The Chief Justice then enumerates the various Upper Canada and 
Ontario Statutes relating to marriage and solemnization. The first 
Marriage Act was enacted in 1793.**. This validated marriages there- 
tofore irregularly solemnized before a magistrate, commander of a 
post, adjutant or surgeon or any other person in any public office or 
employment, It also provided for solemnization by Justices of the Peace 
until such time as there should be five parsons or ministers of the Church 
of England in the district; and prohibited Justices of the Peace from 
performing the ceremony after such parsons became incumbents in the 
district. The next two Acts (1798 and 1830)** enabled ministers or 
clergymen of other sects to solemnize marriages. Then the 1874 Act 
is discussed as to the publication of banns, and the Chief Justice 
concludes that notwithstanding the lack of any express provision nulli- 
fying a marriage for non-publication of banns, the marriage in question 
would still be void because Lord Hardwicke’s Act of 1753 was by 
implication of the foregoing statutes still in force. 


His reasons are that this early legislation impliedly recognized the 
force of the English Marriage Act of 1753 in Ontario by from time to 
time passing laws modifying and qualifying its provisions. Since there 
was no express enactment in Ontario rendering void a marriage solemn- 
ized without full compliance with the Marriage Act of his day, and 
that since the Ontario Legislature had never deemed it necessary to 
make any such provision, the Chief Justice reasoned that there was cogent 
evidence that it did not do so because the provisions of Lord Hard- 
wicke’s Act of 1753 had always been treated as in force in Ontario 
if not before 1791, at least from that date forward. 


The Chief Justice declared that the provisions of the Act of 
1753 preventing clandestine marriages were introduced into this pro- 
vince so far as they were suitable to the circumstances and were not 





21 Ibid., sec. 18. 
22 33 Geo. III, c. 5 (U.C.). 
23 38 Geo. III, c. 4 (U.C.); 2 Geo. IV, c. 36 (U.C.) 
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inconsistent with the civil institutions.** But the rough and un- 
unsettled circumstances of early Upper Canada were in sharp 
contrast to the civilized but somewhat decadent and immoral times 
that existed at the time of the passing of Lord Hardwicke’s Act (1753). 
Indeed, the implied object of that Act was to prevent the reprehensible 
clandestinity exemplified by the “Fleet Marriages” solemnized so 
hurriedly by the “Fleet Parsons”. The various Marriage Acts of early 
Upper Canada, on the other hand, were concerned to encourage a 
respect for the sanctity of marriage as an institution by recognizing the 
difficulties of solemnization due to lack of clergy and the influx of 
many new sects hitherto unrecognized by the state as having authority 
to perform marriages.” 


This does not mean that the Legislature did not intend to adopt 
the regulations on solemnization set out in the Act of 1753; however, 
it does not necessarily follow, as Armour C.J.0O. suggests, that because 
subsequent Marriage Acts adopt many of the regulatory provisions of 
Lord Hardwicke’s Act of 1753, those Acts ipso facto adopt the same 
nullity provisos merely because they have no such provisos in them. 


_. lee et 


Such reasoning is untenable not only because it does not take 
proper cognizance of the intention and purpose of the Legislature in 
the circumstances, but because it completely neglects one of the classic 
canons of construction of statutory provisions. 


Enactments prescribing formalities which are to be observed in 
solemnizing a marriage are not absolute, although expressed in negative 
and prohibitory language and, if there is no declaration of nullity, 
neglect of these formalities does not invalidate the marriage.** Thus, in 
Catteral v. Sweetman*' the interpretation of a Colonial Act’s provision 
as to a signed declaration in writing prior to a marriage was questioned. 
Dr. Lushington declared: 
There never appears to have been a decision where words in a statute 
relating to marriage, though prohibitory and negative, have been held to 
infer a nullity, unless such nullity was declared in the Act. In viewing 
successive Marriage Acts, it appears that prohibitory words, without a 
declaration of nullity, were not considered by the Legislature to create a 
nullity.2§ 

On this ground, Dr. Lushington held the marriage in question to be 

valid, although irregular in form. 


With respect to the Marriage Act of 1874, it is submitted that the 
reasoning of Armour C.J.O. in O’Connor v. Kennedy is suspect when he 
suggests that the then current Marriage Act vitiates a marriage for 
neglect of some formality of solemnization because its prohibitory and 
negative language infers nullity based on the implied existence of the 












24 O’Connor v. Kennedy (1888), 15 O.R. 20 at pp. 23-24. 
25 See: 33 Geo. III, c. 5 (UIC.); 38 Geo. III, c. 4 (U.C.). 


26 Craies on Statute Law, 5th ed. (London, Sweet & Maxwell, 1952), p. 312 
and cases there cited. 


27 (1845), 9 Jur. 951. 
28 Ibid., at p. 954. 
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nullity provisions of the Act of 1753. His disregard for the accepted 
canon of construction in Catteral v. Sweetman, and his misreading of 
history in regard to the intention of prior Marriage Acts, lends support 
to the submission that Lord Hardwicke’s Act allegedly vitiating the 
common law marriage in Ontario cannot exist simply by implication of 
the subsequent Ontario Marriage Acts. Indeed such statutes might be 
taken to have repealed by implication any possible existence of the 
Act of 1753.” In addition, it is submitted that, since the 1874 Marriage 
Act resembles our present Statute and contains none of the nullity 
provisos of Lord Hardwicke’s Act, the Marriage Act R.S.O. 1950 does 
not necessarily imply the existence of the Act of 1753 either. If the 
foregoing reasoning is valid, there does not seem to be any real statutory 
basis for denying the existence of an alternative means of marrying, 
namely, the common law marriage. However, it remains to see if there 
is any impediment to the existence of the common law marriage by 
virtue of the nature and effect of the present Marriage Act. 


The Nature and Effect of The Marriage Act R.S.O. 1950 


The true nature of The Marriage Act might be best indicated by 
an inspection of the cases concerning solemnization. In the past, there 
has been some dispute as to the constitutional competence of the pro- 
vincial government to impose nullity provisions for failure to comply 
with the statutory provisions. The only legislative provision since 
Confederation that purported to declare marriages void for failure to 
comply with the requirements of the Marriage Act followed the decision 
in Peppiatt v. Peppiatt*®. This case principally turned on the constitu- 
tional validity of those provisions of the Marriage Act which dealt 
with the consent to the marriage of a person under 18 years of age. 
After this decision, the Act was amended* to provide that parental 
consent was to be deemed an absolutely essential condition precedent to 
the solemnization of a valid marriage with the penalty of nullity for 
non-compliance. In 1932 the nullity proviso was struck out,*? and no 
similar words have since been inserted, In Peppiatt v. Peppiatt, more- 
over, Meredith C.J.0. followed the long line of authorities which 
scrutinize meticulously the provisions of any statute which purports 
to render a marriage void where cohabitation has followed. They declare 
that it is incumbent on the Legislature to say in plain and unequivocal 
language whether conditions subsequent to and including ceremonial 
requirements are absolutely necessary to a valid marriage. 

Yet it now seems established that a Provincial Legislature can 
enact conditions on solemnization of marriages in the Province which 
may affect the validity of the contract. In Kerr v. Kerr,** Duff C.J. 
put it this way: 





29 See footnote 75 ante. 
30 (1916), 36 O.L.R. 427. 
31 The Marriage Law Amendment Act, 1919 (Ont.), c. 35, s. 2. 
32 The Statute Law Amendment Act, 1932 (Ont.), c. 53, s. 17. 
38 [1934] S.C.R. 72. 
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The authority of the provinces, therefore, extends not only to prescribing 
such formalities as properly fall within the matters designated by “Solemniza- 
tion of Marriage”: they have the power to enforce the rules laid down b 
penalty, by attacking the consequence of invalidity, and by attaching suc’ 
consequences absolutely or conditionally.*+ 

Such power, it should again be noted, has not been exercised in 
express terms since 1932. This suggests that the grave consequences 
of affecting the status of marriage is perhaps the underlying reason 
why the courts approach the matter as does Meredith C.J.0O. in the 
eaarlier case of Peppiatt v. Peppiatt referred to above. 

In Alspector,** McRuer C.J.H.C, also seems to approve the canon 
of construction that the legislature must state in plain and unequivocal 
language that failure to comply with the requirements as to solemniza- 
tion will result in nullity. Indeed, he adopts in part the reasoning in Rex 
v. Birmingham.* That case held that the intention of Parliament in 
regard to certain penalty clauses in the English Marriage Act was not 
to be interpreted as rendering a marriage void because the minister 
was not duly authorized, but merely to prevent fraudulent and clan- 
destine marriages, by depriving the guilty party of any pecuniary 
benefit. In Alspector the Chief Justice decided that a marriage was valid 
where the cantor was subject to a penalty for performing the marriage 
without a licence. He also refers with approval to the decision of 
Ferguson J. in Clause v. Clause,*7 who arrived at a similar conclusion 
where the validity of the marriage was attacked for lack of the consent 
required by the Act. 


In the Alspector case, Roach J.A. bases his decision on the second 
of McRuer C.J.H.C.’s reasons for judgment, namely section 33, but he 
qualifies it by declaring that the requirement of the section that the 
parties must intend to comply with this Act really means that they 
must intend to comply with some law, it not being the intention of the 
Legislature that every couple marrying in Ontario would be fully 
conversant with “this” Act. In addition, he finds that the Legislature 
has sought to enforce compliance with the solemnization requirements 
by imposing a penalty on the official who solemnizes a marriage contrary 
to section 33. In his opinion, the Legislature has enacted the consequence 
of invalidity in this case conditionally so that section 4 (licence) and 
section 33 must be read together. On the facts, Roach J.A. decided 
that the marriage was valid notwithstanding the lack of a licence, 
because the parties complied with section 33, and that there was suffi- 
cient evidence of good faith, intention to adhere to the law, and 
cohabitation so as to comply with the law of the Province. 


There seems, however, to be conflicting dicta in Alspector: In the 
High Court, McRuer C.J.H.C. appears to regard the statute as a set 
of administrative directives which need the teeth of clear and unequi- 


34 Tbid., at p. 75. 
85 [1957] O.R. 14. 

368 B. & C. 29. 

87 [1956] O.W.N. 449. 
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vocal language in every pertinent clause in order to render a marriage 
null and void for non-compliance with the Act; in the Court of Appeal, 
Roach J.A. expressly held that there is a conditional invalidity, basing 
his reasons for judgment on dicta of Duff C.J. in Kerr v. Kerr. His 
reasons are that the issuance of a licence or special permit and the 
publication of banns as pre-ceremonial requirements, are formalities 
falling within the matters designated by “Solemnization of Marriage” 
in Kerr v. Kerr. The legislature has sought to enforce compliance with 
those requirements by the imposition of a penalty on the official who 
solemnizes a marriage without one of these three alternative require- 
ments having been complied with. He concludes that the legislature 
has also enacted the consequence of invalidity conditionally for non- 
compliance with these solemnization requirements—that is, that section 
4 (licence requirement) and section 33 must be read together to ascer- 
tain the legislature’s intention. At first glance, then, this latter judg- 
ment might seem to support the contention that the Marriage Act is 
more than a mere set of administrative directives, so that it can be 
viewed as mandatory in nature, imposing invalidity on a marriage that 
is irregular in form, and does not meet the required state of mind set 
out in section 33 of the Marriage Act. But it must be noted that Kerr 
v. Kerr, on which Roach J.A. relies so heavily, also approves the dicta 
in Rex v. Birmingham which held that in construing penalty 
clauses in the English Marriage Act, such sections should not be inter- 
preted as rendering a marriage void.** It is therefore suggested that this 
conditional invalidity interpretation of The Marriage Act is questionable 
on its authority, and is not, alone, a firm basis for considering the 
Statute mandatory in nature and effect. 


Conclusion 


It is submitted that there is a tendency on the part of Ontario 
courts to treat the provisions of the Ontario Marriage Act as directory, 
and a marked reluctance to find invalidity without express provisos of 
nullity for non-observance of the Act.** In, essence, section 44 of the 
present Act seems to substantiate what are historically understood to 
be the requirements of a common law marriage, namely, good faith and 
intention on the part of the parties to comply with some law related 
to marriage solemnization, followed by cohabitation as man and wife. 
If these are present, a marriage, though irregular in form because 
of the absence of witnesses, or lack of licence, banns, etc., would never- 
theless have been considered a valid marriage at common law. Hence 
it is suggested that a marriage considered valid under section 44, is no 
different from the common law marriage defined in the second section 
of this article. 

Moreover, an important problem is raised as to the nature of the 
Marriage Act in conjunction with section 44 by such an interpretation 





38 See footnote °° ante. 
89 For the policy of the English courts, see for example: Taczanowska v. 
Taczanowski [1957] 3 All E.R. 563; Kochanski v. Kochanski [1957] 3 All E.R. 142. 
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of the section: that is, if the statute is directory in nature, as suggested 
above, the common law marriage, as an alternate means of marrying 
may exist entirely outside the Act. Given good faith and intention by 
the parties to comply with some law related to solemnization, it is 
submitted that a marriage irregular in form still may be valid, not- 
withstanding the lack, for some bona fide reason, of cohabitation as 
required by section 44. This proposition, however, evokes the vital 
question as to the nature and purpose of section 44. 


If the Statute in toto is directory rather than mandatory, why was 
section 44 enacted? To put the question another way: if the Act is 
a set of administrative directives, non-compliance with any specific 
section would work no more adverse result on the validity of the 
questioned marriage than would lack of adherence to any of the three 
elements of section 44. In this instance, section 44 appears superfluous. 
One possible explanation for the enactment of the section, even if the 
whole Act is directory, is that it might have been intended to exemplify 
a cardinal principle of domestic law: 

The marriage state being one of the chief foundations of society, it follows 
naturally that the law tends to favour the presumption of validity for any 
questioned marriage.*°® 
Therefore it might be said that section 44 embodies the essentials of 
the common law marriage,*t and implies its existence in Ontario. Yet 
this is but a possible explanation of the purpose of the section; it does 
not satisfactorily explain its effect. 


There is no clear-cut decision on the effect of section 44. The 
decision in Alspector, based on conditional invalidity, might be said 
to be inapplicable because section 33 of the 19837 Marriage Act governed 
in that case and differs slightly from section 44 of the 1950 Statute.* 
Such a state of the law, makes one wonder when the courts will refrain 
from applying the accepted presumptions in favour of the validity of 
marriage. Will our courts uphold a marriage which lacks one or more 
of the essential requirements of section 44? Or is there a conditional 
invalidity? In view of these questions, it is suggested that the line 
between a valid and invalid marriage is too wide and has too often 
resulted in the impugning of a marriage solely to frustrate the intended 
devolution of an estate.** Therefore it is submitted that there is a need 
for legislative amendment or a clear decision by The Supreme Court of 
Canada as to the nature of the Marriage Act, especially the effect of 
section 44. 


40 Eversley on Domestic Relations, 6th ed. 
1951), p. 4. 

41 See footnote 7 ante. 

42 See footnotes * and 7 ante. 

43 See for example, Alspector v. Alspector [1957] O.R. 14. 


(London, Sweet & Maxwell, 
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Case and Comment 


REGINA V. AMERICAN NEWS COMPANY LIMITED—OBSCENE LITERATURE. 
—Few human attitudes have changed more over the years than the 
general view of what does or does not constitute obscenity. In 1902 
George Bernard Shaw’s play “Mrs. Warren’s Profession” was banned 
from the English stage. The works of Shelley, Swinburne, Hardy and 
others have all at one time or another been condemned in the most 
unrestrained language. In the recent case of Regina v. American News 
Company Limited: the Ontario Court of Appeal was called upon to 
consider the law of obscenity and the law respecting publication and 
distribution of obscene literature. The accused was charged under Sec- 
tion 150 (1) (a) of the Criminal Code which reads: 
Every person commits an offence who makes, prints, publishes, distributes, 
circulates, or has in his possession for the purpose of publication, distribu- 
tion or circulation any obscene written matter, picture, model, phonograph 
record or other thing whatsoever. 
The accused was convicted of the offence, his defence being that the 
book in question, called “Episode” by Peter W. Denzer, was not obscene. 
On appeal the two questions of primary concern were: firstly, what is 
obscenity ?, and secondly, what evidence is admissible to show that the 
book is not obscene? 


At trial, the Crown merely provided copies of the offending book 
for each member of the jury and the judge. When each had read his 
copy, the Crown closed its case. The defence asked for leave to produce 
expert witnesses to show (1) that the book had literary merit, (2) 
that the public good had been served by the acts alleged to constitute the 
offence—the defence established by Section 150 (3) of the Act,? and 
(3) that the book was not obscene. 


The trial judge heard expert evidence on the first two counts, 
but refused to hear it on the third. He held that expert evidence that 
a book is obscene was inadmissible since this was a question for the jury 
to decide after having read the book. The defence presented several 
writers and scholars of national reputation who testified to the literary 
merit of the book. The jury found the book to be obscene, and the 
accused was convicted. 


On appeal, the Court followed the well known test of obscenity 
propounded by Cockburn C.J. in R. v. Hicklin®: “. .. whether the ten- 
dency of the matter charged as obscenity is to deprave and corrupt 
those whose minds are open to such immoral influences, and into whose 
hands a publication of this sort may fall.” The Court of Appeal refused 
to alter the jury’s finding that the book was obscene. 





1[1957] O.R. 145. 
2 Section 150 (3) reads: “No person shall be convicted of an offence under 
this section if he establishes that the public good was served by the acts that are 
alleged to constitute the offence and that the acts alleged did not extend beyond 
what served the public good.” 
3 (1868) L.R. 3 Q.B. 360, at p. 371. 
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Turning to the introduction by the Defence of expert witnesses, who 
gave evidence as to the literary merit of the book, the Court of Appeal 
held that this should not have been allowed. Such evidence, the Court 
pointed out, is irrelevant in considering whether the material tended to 
corrupt, and it was quite properly ruled inadmissible. Quoting from 
“Obscenity and the Law”,* Laidlaw J.A. said: “It is utterly immaterial 
whether they are works of art. That is a collateral question which I 
have not to decide. The most splendidly painted picture in the universe 
might be obscene.’ 


In answer to the question as to whether the public good was served 
by the offence, Blair Fraser, one of the expert witnesses, replied: “Of 
course, I always feel very strongly that a public good is achieved when 
a good novel is published.” One wonders if this is a valid argument. 
There can be little doubt that opinion evidence as to the literary merit 
of a book is inadmissible so far as it relates to the question of the 
book’s obscenity, but is it inadmissible in the consideration of whether 
or not the public good was served by its publication? (In passing, it 
might be well to wonder how it is possible for something which is 
obscene to ever be in the public interest.) A more practical question, 
however, is how the defence of “public good” is to be established. No 
definition of “public good” exists either in the Code or in the Common 
Law. Apparently, the procedure adopted by the defence in this case was 
incorrect, since Kennedy J. said at the trial: “. . . I cannot conceive 
how the distribution of this book in Canada, having regard to the 
manner in which it is written, could be considered to serve the public 
good in Canada”.* Presumably, this “public good” rule is designed to 
shelter medical texts, marriage manuals and the like, but are we to 
assume that such books would be held obscene but for the fact that they 
serve the “public good”? Since the question of this defence is a question 
of law, opinion evidence is inadmissible. How else can it be shown in 
a court of law? Professor R. S. Mackay, in his article, “The Hicklin 
Rule and Judicial Censorship”, says: 

In the final analysis, therefore, there is either no recognized test for the 
defence of “public good” or if there is such a test it cannot possibly be applied 
to books which will be made the subject of obscenity prosecutions. In either 
case the practical result is that there is no defence available for publishers 
and distributors of books which are alleged to be obscene, assuming that 


the Crown exercises at least a minimum sense of discretion, except the 
defence based on the definition of obscenity itself.’ 


When one considers the volume of obviously pornographic trash 
available in every drug and cigar store, it seems strange that a book 
of acknowledged literary merit should be attacked. That the purvey- 
ors of obscene literature should be prosecuted is obvious and desirable, 
but one receives the impression that more often the books which receive 
the full impact of such prosecution are ones which, in all probability, 
were not intended to be prosecuted by the framers of the Code. If we are 





4Norman St. John Stevas, Obscenity and the Law (1956), at p. 105. 
5 [1957] O.R. 145 at p. 152. 

6 As quoted by Shroeder J.A. in [1957] O.R. 145 at p. 173. 

736 Can. Bar. Rev. 1, at p. 10. 
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to extend Section 150, as interpreted in the American News case to its 
logical conclusion, we can readily see that since the quality of the material 
is of no importance, while the amount and degree of salaciousness therein 
(usually read out of context) is all important, the list of famous books, 
plays and poems which would be subject to prosecution is as distin- 
guished as it is long. One cannot but wonder in the light of the American 
News case what would be the result of prosecutions against any one or 
all of the following: Chaucer, Boccaccio, Shakespeare, Rabelais, Swift, 
Fielding, Hemingway or Faulkner. 


One book which was the subject of much bitter prosecution when 
it was first published but which is now an acknowledged classic is 
James Joyce’s “Ulysses”.* In this case, Woolsey J. chose to draw a 
distinction between obscene literature per se and literature which, 
though open and frank, is of obvious literary value. In discussing the 
obscenity of this book Woolsey J. said: 


The meaning of the word “obscene” as legally defined by the courts is: 
tending to stir the sex impulses or to lead to sexually impure and lustful 
thoughts. Whether a particular book would tend to excite such impulses 
and thoughts must be tested by the Court’s opinion as to its effect on a person 
with ener sex instincts—what the French would call L’>homme moyen 
sensuel. 
Reading “Ulysses” in its entirety, as a book must be read on such a 
test as this, did not tend to excite sexual impulses or lustful thoughts 
but its net effect was only that of a somewhat tragic and very powerful 
commentary on the inner lives of men and women. “Ulysses” is a sincere 
and serious attempt to devise a new literary method for the observation and 
description of mankind 
I am quite aware that, owing to some of its scenes, “Ulysses” is a rather 
strong draught to ask some sensitive though normal persons to take. But my 
considered opinion, after long reflection, is that whilst in many places the 
effect of “Ulysses” on the reader undoubtedly is somewhat emetic, nowhere 
does it tend to be an aphrodisiac.® 

With respect, I submit that such an attitude on the part of our Courts 

would better serve the cause of literature without hindering due process 


of law. 

In England, the English Society of Authors, presided over by Sir 
Alan Herbert, became concerned about the large number of prosecu- 
tions in respect of obscene publications. In 1955 the Society submitted 
a Draft Bill*® to deal with such matters. It is not the intention to re- 
produce the Bill in its entirety here. It will be enough to reproduce the 
first three clauses to show that while the intention of the Society is to 
prosecute obscenity, it wishes at the same time to afford ample protec- 
tion to works of art. 

Clause 1 reads: 


1. Any person who shall distribute, circulate, sell or offer for sale an 
obscene matter shall be guilty of an offence, provided that no person shall 
be convicted of an offence under this section unless it is established by the 
prosecution either— 

(a) That the accused intended to corrupt the persons to or among whom 


8United States v. One Book Called “Ulysses” (1933), 5 Fed. Supp. 182; aff’d., 
(1934), 72 Fed. 2d. 705. 

9 (1933), 5 Fed. Supp. 182 at p. 185. She . 

10 The Draft Bill is synopsized in J. E. Eddy, Obscene Publications: Society 
of Author’s Draft Bill, 1955 Criminal Law Review 218, at p. 222. 
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the said matter was intended or was likely to be so distributed, circulated, 
sold or offered for sale; or 


(b) That in so distributing, circulating, selling or offering for sale he was 
reckless as to whether the said matter would or would not have a corrupting 
effect upon such persons. 


Clause 2 reads: 


2. In deciding, for the purposes of any of the provisions of this Act, whether 
any matter is or is not obscene, the court shall have regard to the following 
considerations: 


(a) The general character and dominant effect of the matter alleged to 
be obscene. 


(b) Evidence, if any, as to the literary or artistic merit, or the medical, 
legal, political, religious, or scientific character or importance of the said 
matter; and for this purpose expert opinion shall be admissible as evidence. 


(c) Evidence, if any, as to the persons to or among whom the said matter 
was, or was intended, or was likely to be distributed, circulated, sold or 
offered for sale. 


(d) Evidence, if any, that the said matter has had a corrupting effect. 
Clause 3 reads: 


3. In deciding whether, for the purposes of any of the provisions of this 
Act, any matter alleged to be obscene was distributed, circulated, sold or 
offered for sale with the said intent or recklessness, the court shall have 
regard to the following considerations: 


(a) The general character of the person charged and, where relevant, the 
nature of his business. 


(b) The general character and dominant effect of the matter alleged to be 
obscene. 


(c) Any evidence offered or called by or on behalf of the accused person 
as to his intention in distributing, circulating, selling or offering for sale 
the said matter. 

It is to be noted especially that the element of intention specifically 
excluded by the Canadian Criminal Code is included in this Bill. It is 
submitted that taking into consideration the possible undesirable results 
of a prosecution under Section 150 and the near impossibility of a 
defence to the charge laid under it, an amendment thereto is in order. 
It is to be hoped that such an amendment is forthcoming and it is 
submitted that, if it is, the drafters should consider seriously the 
provisions of the above mentioned Draft Bill. 


W. P. SOMERs * 
ca * * 


CONTROLLING OBSCENITY: A NON-LEGAL APPROACH.—In February, 
1956, the Attorney-General of Ontario received some two hundred and 
fifty complaints about obscene literature allegedly in circulation in the 
province. Since then, one hundred and fifty additional complaints have 
been received. Of the four hundred complaints, about three hundred and 
fifty apparently have come from pressure groups. Not one complaint 
named a specific book; all expressed general dissatisfaction with the 
amount of salacious literature available, and the desire that something 
be done about it. All complaints were directed against paper back novels 
or “pocket books” and, strangely, only two issued from the Metropolitan 
Toronto area. 


*Mr. Somers is in the third year at Osgoode Hall Law School. 
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The Attorney-General’s Department responded in February, 1956, 
by appointing an informal committee, with members drawn from various 
parts of the Province, to study and report on the matter. Following the 
Committee’s first meeting in the spring of 1956, Mr. W. B. Common, the 
Deputy Attorney-General, visited the United States on a “fact-finding” 
tour. At the next meeting, convened in the fall of 1957, the Committee 
found the matter of legal control of obscene literature so complicated 
that it decided to appointed a research consultant to gather basic data. 


The man chosen for the job was Dr. J. W. Mohr, who is trained 
both as a philologist and a sociologist. Because the submitted complaints 
were vague, Dr. Mohr circulated four thousand questionnaires to fifteen 
hundred Home and School groups in the Province, Two main questions 
were asked: “During the past year, did you see a publication (magazine, 
book, comic, periodical, etc.) on display which was offensive to you?”, 
and, “During the past year, did you see any publication available for, 
and in your opinion dangerous to, children? Have you seen any such 
offensive publication in the hands of your children?” The answers to 
these questions, together with information gained from Dr. Mohr’s 
other research, will form the basis of a report which should be available 
in the near future. 


Dr. Mohr’s report will be organized under three heads: The first 
will consider the problem generally, with reference to the psychological, 
sociological and moral effect of salacious literature, and with particular 
emphasis on the influence of this literature on children; the second will 
show what allegedly salacious literature people are concerned about; 
this will include a statistical analysis of the complaints filed with the 
Attorney-General’s Department together with the answers received in 
reply to Dr. Mohr’s questionnaire; thirdly, there will be a review of 
the publishing industry’s attitude to the problem. The wholesalers and 
distributors of periodicals in Canada are keenly interested in the 
question because they each keep in stock 1,000-1,500 titles, and, not 
unnaturally, find it impossible to familiarize themselves with the con- 
tents of each book. 


Dr. Mohr believes that to exercise control over the distribution of 
obscene literature the publishing and distributing industry must volun- 
tarily police itself. The Association of Distributors appears to approve 
this method. The procedure suggested is that upon the receipt of a 
complaint, the Attorney-General’s Department would investigate the 
allegedly offensive material and issue a report to the appropriate dis- 
tributor, setting forth the Department’s opinion as to the validity of the 
complaint. The onus is then upon the distributor either to accept that 
opinion and cease distribution or ignore it and face possible prosecution. 
The Attorney-General’s Department, which appears to be in favour of 
preventative forms of control, also favours this plan, since public knowl- 
edge that a book is being prosecuted as an obscene work virtually insures 
a tremendous increase in circulation. 
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Dr. Mohr feels, in any event, that the influence of salacious litera- 
ture is overestimated, and that motion pictures and television are capable 
of much more penetrating and harmful effects. To support this view 
he states that in three years of youth counselling in this city he has 
observed innumerable young men indulging in fantasies as a result 
of motion pictures or television, but only one case where a young man 
was harmfully influenced by a book. It is also his opinion that pictures 
are far more harmful than words where obscenity is concerned in that 
a certain amount of intelligence and imagination is required to derive 
salacious stimulation from the printed page. Dr. Mohr also feels that 
the amount of pornography in Canada is less than that available in 
any other country in which he has resided. But, he warns, in the same 
way that complete prohibition of liquor led to increased consumption 
and abuses, a complete ban on literature, from the demonstrably obscene, 
and on the one hand, to borderline material, on the other, would lead to a 
thriving black market in this material; the matter for sale would be 
free from any literary merit whatever, and pornography would become 
big business. There must be no outright censorship says Dr. Mohr, but 
rather a voluntary control by the industry, with the co-operation of 
the Attorney-General. 


Although Dr. Mohr felt that some amendment to Section 150 of 
the Criminal Code might be desirable he did not suggest how extensive 
it should be. He indicated, however, that the Attorney-General’s Depart- 
ment prefers preventative measures since Provincial legislation in this 
field may well be ultra vires. This view is inconclusively indicated in 
Attorney-General of Ontario v. Koynok where the Attorney-General 
sought an injunction to restrain the publication of some allegedly 
obscene magazines under the seldom invoked provision in Section 16 of 
the Judicature Act. The defendant questioned the validity of this 
legislation, but since the defendant agreed to cease publication of the 
offensive material, the Attorney-General withdrew his action.* 


The test of what constitutes obscenity seems to be in for no legis-« 


lative revision. As laid down in R. v. Hicklin:* 


The test of obscenity is this, whether the tendency of the matter charged 
as obscenity is to deprave and corrupt those whose minds are open to 
such immoral influences and into whose hands a publication of this sort 
may fall.5 





1(1940) 75 CCC. 100; (1941) 1 D.L.R. 548. 

2R.S.0. 1950, c. 190. 

3In explanation, a trial was held and the Trial Judge dismissed the action 
ruling S. 16 (2) (3) (4), of the Judicature Act ultra vires as being legislation 
in relation to criminal law already covered by the Criminal Code. On Appeal the 
court, without giving reasons and without hearing argument on the constitutional 
issue, set aside the trial judgment and directed a new trial to determine whether 
the periodicals fell within the description set out in S. 16. The new trial was 
discontinued when publication of the material ceased. 

# (1868) L.R. 3 Q.B. 360. 
5 Ibid., at p. 371. 
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There appears to be a wide-spread feeling that this definition is not 
satisfactory®, but that to try to legislate a better definition would 
further confuse the issue.’ 


There is room for improvement in the admission of opinion evidence 
as to the intention of the publisher and author of a work charged as 
an obscenity. In the present state of the law, the formulation of an effec- 
tive defence to the charge is nearly impossible. Section 150 (5) of The 
Criminal Code*® provides that the motive of an accused charged under 
this Section is irrelevant. The law presumes a man to intend the natural 
consequences of his act, and as the law now stands, if a person is 
found to have uttered an obscenity, he will be presumed to have intended 
to do so. The accused may not call witnesses to say, for example, that 
a book is well written, for this is rightly held to be irrelevant; certainly 
the fact that a book manifests good technique is not to say that the 
same book cannot be obscene. But neither may the accused call opinion 
evidence that the book has a “message”, or relates “an accurate picture 
of our troubled times’. All the accused can do is call evidence that the 
book in question served the public good, as provided in Section 150 (4) 
of The Criminal Code. This gives rise to the preposterous vision of an 
unending line of witnesses, impatient to testify that each of them is 
a better person for having read the book, or perhaps knows someone 
else who is. 


The American Law Institute, in its Model Penal Code,°® has drafted 
a section defining obscenity, which appears to be an attempt to guide 
the development of new and more realistic legislation: 


207.10 (2) Obscene Defined: Method of Adjudication. A thing is obscene if, 
considered as a whole, its predominant appeal is to prurient interest, ie. a 
shameful or morbid interest in nudity, sex, or excretion, and if it goes 
substantially beyond customary limits of candor in description or repre- 
sentation of such matters. A thing is obscene even if the obscenity is latent, 
as in the case of undeveloped a. 

Obscenity shall be judged with reference to ordinary adults, except that it 
shall be judged with reference to children or other specially susceptible 
audience if it appears from the character of the material or the circumstances 
of its dissemination to be specially designed for or directed to such an audi- 
ence. In any prosecution for an offence under this section evidence shall be 
admissible to show: 


(a) the character of the audience for which the material was designed 
or to which it was directed; 

(b) what the predominant appeal of the material would be for ordinary 
adults or a special audience, and what effect, if any, it would probably 
have on behaviour of such people; 

(c) artistic, literary, scientific, educational or other merits of the 
material; 

(d) the degree of public acceptance of the material in this country; 


6 See especially R. S. MacKay, The Hicklin Rule and _ Judicial Censorship, 
36 Can. Bar Rev. 1, for a discussion of the test found in United States v. One 
Book Called “Ulysses” (1939), 5 Fed. Supp. 182; aff’d. (1934) 72 F. d. 2d, 705. 

7 Ibid.; See too, discussion of American Law Institute, Model Penal Code, 
Draft No. 7. 

8 The Criminal Code, Statutes of Canada, 1953-54, c. 51. 
® American Law Institute, Model Penal Code, Draft No. 7. 
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(e) appeal to prurient interest, or absence thereof, in advertising or 
other promotion of the material. 


Expert testimony of the author, creator or publisher relating to factors 
entering into the determination of the issue of obscenity shall be admissible. 


The effect of such legislation would be to wipe out the test of 
obscenity established in R. v. Hicklin’?® and honoured by ninety years’ 
application. The offence would no longer arise from the tendency of 
the material to corrupt or deprave the morals of those into whose hands 
the material might fall, but rather the offence would arise from the 
appeal of the material itself, without reference to its effect on anybody. 
Furthermore, the accused would no longer be under a burden to prove 
that the work served the public good, as is now required by Section 
150 (3) of The Criminal Code; instead, expert evidence would be 
admissible to establish the merit of the work. Also, the motive of an 
accused would be relevant, in direct contrast to the present Section 150 
(5) of The Criminal Code, although the draft legislation goes on to 
put the burden of proving that the dissemination was non-criminal on 
the accused, and defines this as: 

(a) dissemination, not for gain, to personal associates other than chil- 
dren under sixteen; 

(b) dissemination, not for gain, by an actor below the age of 21 to a 
child not more than five years younger than the actor; and 


(c) dissemination to institutions or individuals having scientific or other 
special justification for possessing such material. 


It will be observed that the whole tone of the proposed legislation 
is more civilized and tolerant than that of The Criminal Code. Pending 
some change such as the above in the existing Canadian legislation, it 
is submitted that the best than can be done is to follow the suggestions 
of Dr. Mohr. For the present, the suppression of obscene literature can 
best be carried out by co-operation between the Crown and the publish- 
ing and distributing industry, not by arbitrary censorship, but by a 
reasoned attempt to determine what is obscene and to withdraw it from 


j ion with a minimum of sensationalism. 
circulation MALCOLM KROMBIE.* 


CRIMINAL LAW—CONSPIRACY—OVERT ACTS OUTSIDE JURISDICTION.— 
In the New York conspiracy case of The People v. Hines,’ counsel for the 
defense stated that “Prosecutors love to have conspiracy indictments 
because under them you can admit almost the kitchen sink’. People’s 
counsel tartly replied: “The charge is conspiracy which, I believe, 
counsel said prosecutors love to use. Well, it is one of those very ancient 
and honourable institutions derived from the Anglo-Saxon law under 
which we are trying this case.”* Both statements contain elements of 
truth. 


A charge of conspiracy is particularly dangerous to an accused 
because the range of admissible material is greater than that which is 





* Mr. Krombie is in the third year at Osgoode Hall Law School. 

10 See footnote 4 ante. 

11 See footnote 9 ante, section 207 (10) (3). 

1 (1940) 17 N.Y. Supp. (2d) 141. 

2 Michael & Wechsler; Criminal Law and its Administration, (Chicago, 1940), 
at p. 673. 
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admissible on other charges. What otherwise might be hearsay evidence 
is admissible against co-conspirators. 


Conspiracy is a method of attacking conduct which has not yet 
reached the solicitation or attempt stages, but which already contains 
some element that is considered dangerous or objectionable to society as 
a whole or to individuals in society. United States federal law requires 
proof of some overt act (short of an attempt) to constitute an indictable 
conspiracy.* The recent case, Board of Trade v. Owen,‘ represents a move 
by the House of Lords in the direction adopted by the United States 
federal courts, toward a limitation upon the broad scope of conspiracy. 


In the Owen case, the facts were these: The German Government’s 
policy was to refuse licenses for the export of strategic metal to Eastern 
Europe. To circumvent this, Owen and others bought metal in Germany 
and presented false documents to the Government licensing agency, 
showing that the metal would be exported to, and used in, Ireland. 
Their scheme was to ship the metals to Russia. A charge of conspiracy 
to defraud was laid. The accused were English; they had not left 
England during the transaction. The representation took place in 
Germany, and the license was issued in Germany. All overt acts took 
place abroad. 


The House of Lords admitted that there was no doubt that the acts 
done resulted in someone acting to his detriment; here the Government 
Department issuing the license enabled something to be done which the 
Department was charged with a duty to prevent. Lord Tucker, speaking 
for the court, said, “.. . I have no doubt that they (the facts) disclose a 
conspiracy which would be indictable here if the acts designed to be done 
and the object to be achieved were in this country’”.’ Later His Lordship 
stated that criminal law was concerned with the maintenance of law and 
order within the realm.* It is submitted that at common law the offense 
of conspiracy took place “‘within the realm”. 


In criminal law it seems universally accepted that the agreement 
is the crime and that no overt act is necessary for the offense, It is 
not necessary to show that the conspiracy has resulted in prejudice to 
any one, as required in civil conspiracy.’ In Mulcahy v. Regina*® Willes 
J., in delivering the opinion of the Court, stated: “A conspiracy consists 
not merely in the intention of the two or more but in the agreement 
of the two or more to do an unlawful act or to do a lawful act by 
unlawful means.” Thus the means and the object of an agreement must 
be examined. If either are criminal, an agreement to perform them, even 
without overt acts, is criminal. At common law, even if the contemplated 





8 Hyde v. United States (1912) 225 U.S. 347, at p. 359. 
4 [1957] 2 W.L.R. 351. 

5 Ibid. at p. 355. 

6 Ibid. at p. 358. 

" Crofter Harris Tweed v. Veitch [1942] 1 All E.R. 142. 
8 (1868) L.R. 3 H.L. 306. 
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acts, presuming a lawful object, are illegal—as distinguished from 
criminal—it would seem that the conspiracy still would be one for 
which an indictment would lie. According to Cockburn C.J.: “It is not 
necessary in order to constitute a conspiracy that the acts agreed to 
be done should be acts which if done would be criminal. It is enough 
if the acts agreed to be done, although not criminal, are wrongfull.’” 


In the Owen case Lord Tucker admitted that on the facts there would 
have been an indictable conspiracy had the means and the object been 
within England. The crux of the matter is that the means and the 
object were to take place outside Great Britain. Hence the conspiracy 
was not punishable within the realm. It is submitted that the common 
law doctrine of conspiracy does not dictate this conclusion, nor does 
the comity of nations recommend it. 


The common law principles of conspiracy are stated by Dr. Glanville 
Williams as follows: “There need be no overt act beyond the making 
of the agreement. The crime of conspiracy is completely committed, if 
it is committed at all, the moment two or more have agreed that they 
will do certain things.’*° Archibold’s Criminal Pleadings,’: suggests 
that a conspiracy entered into in England to do abroad that which 
would be a crime in England appears to be indictable in England. 
Similarly in Smith v. United States,’* the Court held that a conspirator 
could be tried at either the place where the agreement was entered into, 
or where the overt act was committed. Admittedly the overt acts are 
put in evidence in many of the English and American conspiracy cases, 
but it is submitted that this is merely to show if and where the inchoate 
offense took place, so as to confer jurisdiction upon the proper forum. 
In the Owen case the conspiracy, in its traditional sense, was completed 
in England. The fact that overt acts occurred in Germany should not 
affect the question of indictability. The offense occurred “within the 
realm” as Lord Tucker required. Even if the offense is deemed not to 
be within the realm the comity of nations demands punishment. In 
pointing out that United Kingdom courts should take notice of the laws 
of a friendly country, Denning L.J. said, “The courts of one country 
should not help break the laws of another.’’* Also there is obiter dicta 
from Lord Tucker indicating that there would have been a different 
decision had some public mischief resulted from the performance of the 
contemplated acts. It might be said that there is a public mischief in 
the Owen Case. 

The Owen case represents a departure from the traditional common 
law view of conspiracy and leans to the United States view that the overt 
act is significant in the offense of conspiracy. One anomalous aspect of 
the situation is that what was originally criminal conspiracy may now 





® Regina v. Warburton (1870) L.R. 1 C.C.R. 274, at p. 276. 
10 Glanville Williams; Criminal Law (London 1953), at p. 512. 
11 Archibolds Criminal Pleadings, 33rd edition, at p. 1481. 
12 (1937) 92 F. (2d) 460. 

18 Regazzoni v. K. C. Sethia [1956] 2 All E.R. 487, at p. 490. 
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be defended by showing that the accused committed the contemplated 
wrongful act in another jurisdiction. 


DAVID THOMPSON * 


MATRIMONIAL HOME—UNEQUAL CONTRIBUTION—DIVORCE—DETERMINA- 
TION OF INTEREST OF H. AND W.—In the recent English case of Fribance 
v. Fribance’ the facts were that H. and W. married in 1933. They be- 
came tenants of a house in 1940, at which time they had two children. 
H. then joined the R.A.F. The only money sent to his family was the 
compulsory allotment. Later, an additional family allowance was added 
to his pay. H. wrote to W. stating that in order to build up a family 
savings account, he would keep the new allowance and send home only 
the compulsory payment. W. agreed; she was to go to work, feed clothe, 
and house the family from her own income. When, in 1946, H. returned, 
he had saved £260. He began turning the bulk of this over to W., who 
continued working. In 1950 H. purchased the leasehold in his own name. 
W. only contributed £20. In 1952 W. obtained a divorce. She made appli- 
cation under sec. 17 of The Married Women’s Property Act, 1882,?. The 
Registrar held that W.’s interest in the leasehold was limited to the 
£20 that she had contributed personally. It was held on appeal, however, 
that each was entitled td a one-half interest. The Court of Appeal stated 
that the conduct of the parties showed that their spendings and savings 
were for common family benefits. 

It was argued that W. would have to prove a legal contract to 
succeed, and that if no contract was established, the court must fall 
back upon the “savings from housekeeping” case of Blackwell v. Black- 
well. In discussion of this point Denning L.J. said: 


I do not think that line of argument is valid today. A wife is not to be put 
to the proof of a contract or gift as if she were a stranger. Romer L.J. made 
that clear in Rimmer v. Rimmer when he said that “cases between husband 
and wife ought not to be governed by the same strict considerations, both 
at law and in equity, as are commonly applied to the ascertainment of the 
respective rights of strangers”. I fully agree with that observation and I 
think it is the correct way of approaching these cases at the present day.* 


Denning L.J. applied Rimmer v. Rimmer® as follows: 

I put, therefore, the question of contract, gift or trust on one side, and 
apply the law as laid down in Rimmer v. Rimmer, supra, and Cobb v. Cobb, 
(1955) 1 W.L.R. 731; (1955) 2 All E.R. 696, which I take to be this: If it is 
clear that the property . . . was intended to belong to the one or other 
absolutely . . . or that they intended to hold it on definite shares, .. . 
then effect must be given to their intention... 

In many cases, however, the intention of the parties is not clear for the 
simple reason that they never formed an intention: so the court has to 
attribute an intention to them. This is particularly the case with the family 
assets, by which I mean the things intended to be a continuing provision 


* Mr. Thompson, a graduate of the Faculty of Law, University of Toronto, is in 
the third year at Osgoode Hall Law ool. 
1 (1957) 1 W.L.R. 384. 
2 See The Married Women’s Property Act, R.S.O. 1950, c. 223, s. 12 (2). 
3 (1943) 2 All E.R. 579. 
4See footnote 1 ante at p. 387. 
5 (1953) 1 Q.B. 63. 
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for them during their joint lives, such as the matrimonial home and the 
furniture in it. When these are acquired by their joint efforts during the 
marriage, the parties do not give a thought to future separation. . . . So long 
as they are living together, it does not matter which of them does the saving j 
and which does the paying, or which of them goes out to work or which ‘ P 
looks after the home, so long as the things they buy are used for their 
joint benefit.® 


In Blackwell, it was held that W.’s savings from a housekeeping allow- 
ance did not give her an interest in the bank balance thereby amassed. 
Goddard L.J., there, said that “there is no legal right in a wife to retain 
savings made out of housekeeping money. Even if there has been an 
arrangement between the husband and wife with regard to those sav- 
ings, I am far from saying that this sort of domestic arrangement can 
necessarily result in a legal contract.’” 

The point of the Fribance case is that where a husband and wife 
both contribute, say, to the purchase of the matrimonial home, the court 
will not determine their respective shares on a strict accounting, but 
will apply an equitable principle of equal division. 


ote mNhi ee we 


GEORGE TAYLOR * 


PERPETUITIES IN THE LAW OF REAL PROPERTY-—-THE RULE IN WHITBY 
Vv. MITCHELL—AMENDMENT OF THE LAW IN BRITISH COLUMBIA.—A 
recent amendment to the British Columbia Laws Declaratory Act 
(R.S.B.C. 1957, c. 33, assented to March 28, 1957), (1) abolished the 
common law rule of Whitby v. Mitchell relating to future interests, and 
(2) provided that in the case of a future interest in a will, settlement 
or other instrument where vesting is dependent on the attainment by 
the beneficiary of an age exceeding twenty-one years, the will or instru- 
ment shall take effect as if the stipulated age had been twenty-one years. 
The relevant sections of the statute are as follows: 


36 (a) The rule of law prohibiting the limitation, after a life interest to 
an unborn person, of an interest in property to the unborn child or 
other issue of an unborn person is abolished, but without prejudice 
to any other rule relating to perpetuities; 

(b) Where in a will, settlement, or other instrument the absolute vesting 
either of capital or of income of property in, or the ascertainment of, 
a beneficiary or class of beneficiaries, is made to depend on the 
attainment by the beneficiary or any member or members of the 
class of an age exceeding twenty-one years, and thereby a gift to 
that beneficiary or class, or any member thereof, or any gift over, 
remainder, executory limitation, or trust arising on the total or 
partial failure of the original gift, is, or but for this sub-clause would 
be, rendered void for remoteness, the will, settlement, or other instru- 
ment takes effect for the purposes of such gift, gift over, remainder, 
executory limitation, or trust as if the absolute vesting or ascertain- 
ment aforesaid had been made to depend on the attainment by the 
beneficiary or such member or members of the age of twent-one 
years, and that age is substituted for the age stated in the will, 
settlement or other instrument. 


i el ee a i i ee lie i Ce a ae oe 


® See footnote 1 ante at p. 387. 
7 See footnote 3 ante at p. 580. 
* George Taylor is in the third year at Osgoode Hall Law School. 
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Book Reviews 


Personal Property. By J. CROSSLEY VAINES, LL.M. Second edition. 
London: Butterworth & Company Limited. 1957. Pp. lv, 431. 


This is a useful book for student and practitioner alike. It has a timely 
quality to it, that makes many of the chapters lively and provocative. 
There are not only discussions of the familiar property marks of 
Armory v. Delamirie, (1722) 1 Stra. 505, and Coggs v. Bernard, (1703) 
2 Ld. Raym 909, but of English cases in the last twenty years. Thus 
Evershed M.R., Greene M.R., Lord Goddard C.J., and Denning L.J., 
appear in the foreground as leaders of thought and development in this 
branch of the law. 


The result is a book at once more topical and more pleasant for the 
modern reader. Even twenty-five years ago, the law of personal property 
was taught and written about in terms of the life of England, one, two 
or three hundred years before, because, then were the cases that had 
established the law. Many of the principal actors were innkeepers, 
settlors, apprentices, factors and a set of rogues generally known as 
A, B and C who kept striking out endorsements, selling heirlooms, 
forging bills and pledging with litigious pawnbrokers, knick-knacks 
which rightfully belonged to E, F or G. All the while, as it is remem- 
bered, what was to happen in law as a result of these rascalities and 
other sad occasions depended on the history of trover, conversion, 
detinue and trespass and an understanding of seisin, chattels personal, 
choses in possession, choses in action, tangibles, moveables, bailment, 
estoppel, interpleader and a number of other concepts which were no 
part of daily life and language. English was used to make these mean- 
ings clear, but the quintessence of definition and learning was found 
in strange words of art, as: hospitium; elegit; quicquid plantatur solo; 
solo cedit; emblements; tertium quid; in personam; in rem; mobilia 
sequuntur personam; ad hoc; jus tertii; animus revertendi; nemo dat 
quod non habet; debitum in praesenti solvendum in futuro and donatio 
mortis causa. In, those days, it appeared that only scholars and gentle- 
men could really profess to advise Mrs. Smith on whether her 
membership in the Homelover’s Club prevented the management from 
repossessing her washing machine. It was a simple matter of applying 
the jargon to a firm basis of Lord Holt’s law and convincing Mrs. Smith 
or the merchant that the cases of the idle apprentice and the alcoholic 
factor two hundred years before determined their dispute. 


All the words and concepts from the past will be found in this 
book, as they must be. It is pleasant to meet them again, set forth 
clearly and attractively. But what is much more helpful are the English 
cases of the last twenty-five years dealing with modern instances in 
living language, and bringing to everyday problems the coherent 
wisdoin of living judges. 
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There are many noteworthy examples of this treatment in this 
book. These will illustrate: 


(a) the discussion at pages 23-26 of Jarvis v. Williams, [1955] 1 All 
E.R, 198, and Kahler v. Midland Bank Ltd., [1950] A.C. 24, as to 
the right of possession in modern circumstances required to support 
what is still called an action in detinue; 


the case at pages 50-55 of the thirteen gold bars that were sold 
by the Bank of England as dealt with in United States of America 
v. Dollfus Mieg et Compagnie S.A., [1952] A.C. 582; 


the disputes between husband and wife as to personal property, 
at pages 59-69, involving the counterpart of section 13 of The 
Married Woman’s Property Act, R.S.O. 1950, c. 223, and illustrated 
by Re Rogers’ Question, [1948] 1 All E.R. 328, Re Cohen, [1953] 
Ch. 88, and Hoddinott v. Hoddinott [1949] 2 K.B. 406; 


the criticism at pages 127-130 of Lord Strathcona S.S. Co. v. 
Dominion Coal Co., [1926] A.C. 108, involving a restrictive covenant 
and a chattel; and, 


(e) the principle at pages 258-259 set forth in Re Rose, [1949] Ch. 78, 
and Re Rose, [1952] Ch. 499, applying to a gift of shares in a 
private company, the transfer of which is not approved. 


All these are excellent essays on modern problems and modern solutions. 


There are more pedestrian passages dealing generally with codified 
law but, for the most part, the book is stimulating to thought and 
helpful in practice. 

It is an English book. Although there are references to a few 
Privy Council cases, Canadian jurisprudence as such is left unmen- 
tioned. This country, although sparsely populated, lays such claims to 
personal property that there must be some cases dealing with it. But to 
read this book and most other English law texts, you would think that 
a few deals in wampum are all that our Courts, if any, ever dealt with, 
and then by oral judgments or Indian fire signals. 

The great ocean of the Common Law contains many a fine fish, 
living and dead. But in the centre, in their own ample fish bowl, float 
serenely the finest and wisest fish. The glass of their bowl is such that 
the drab, grey, witless fish outside can look in, their jaws agape, but 
the bright eyed fish and schools of fish inside cannot look out. They 
move majestically in mutual fascination. 


Thus we in the outer ocean, north or south of the equator, have 
our little struggles, feebly apply to our inconsiderable problems what we 
think is the Common Law, and even make brief and thrilling advances 
only to find, as we look hopefully to the noble fish in the bowl] in the 
centre, that they have eyes only for each other and it is as though we 
had never been. 

To put the matter concretely, there could be, even in an English 
student’s book, Canadian cases and developments which would add to 
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the understanding of the subjects discussed. For example, Re Berchthold, 
[1923] 1 Ch. 192, has been a matter of much more debate and difficulty 
than note (e) at page 17 indicates. This is found to a degree in In re 
Cutcliffe’s Will Trusts, [1940] 1 Ch. 565, and Cheshire on Private 
International Law (4th ed.) at pages 424-5, but one of the best dis- 
cussions of the problems raised by it, is in Falconbridge’s Essays on 
Conflict of Laws, Chapter 28, at pages 586-593, a product in one sense 
of Osgoode Hall. The case was considered by the Supreme Court of 
Canada in In re Steed, Minister of National Revenue v. Fitzgerald, 
[1949] S.C.R. 453 at nage 458, where Kerwin J., the present Chief 
Justice of Canada, said: 

In re Berchthold is a decision on the conflict of laws and it is dangerous 

and misleading to apply conflict of laws cases to those of taxation. 

A second example is the author’s brief discussion, at page 14, of 
“rights”. Canadian cases have dealt perforce with the nature of rights 
because of the allocation in the British North America Act of “property 
and civil rights in the province” to the provinces. The leading cases 
are reviewed in Laskin’s Canadian Constitutional Law at pages 281-301, 
notably Royal Bank of Canada v. The King, [1913] A.C. 283; Ottawa 
Valley v. Hydro, [1937] O.R. 265, and Beauharnois v. Hydro, [1937] 
O.R. 796. 


A third example is the Canadian jurisprudence under the counter- 
parts of section 17 of the English Married Women’s Property Act, 
1882 (in Ontario, R.S.O. 1950, c. 223, s. 12). There is at pages 56-69 
of this book, a most lucid discussion of “Concurrent Interests and Title 
in Husband and Wife” which can be of great practical value to Canadian 
lawyers, but there is no reference to Minaker v. Minaker, [1949] S.C.R. 
397 and Carnochan v. Carnochan, [1955] S.C.R. 669, which last discusses 
the discretionary quality of the section. Perhaps these cases could be as 
interesting to English Courts and English readers as the English cases 
discussed by Mr. Vaines under this head are to us. 


These are by way of example only. Similar illustration could be 
raised from the jurisprudence of Australia and the United States. 
Quite apart from the graceful good manners of paying some heed to 
the senior Courts of other countries administering the Common Law 
and statutes in the English form—quite apart from this courtesy, 
books such as this one are far more valuable to the Canadian prac- 
titioner if they include significant and authoritative Canadian cases. 


But this is by the way. The book is worth while whether the 
author ever heard of Canada or not. And vice versa mutatis mutandis, 
as the old books might say. 

PETER WRIGHT * 


*Peter Wright, Q.C., of Wright & McTaggart, Toronto. 
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The Evolution of the Judicial Process. By THE HON. J. C. MCRUER, 
Chief Justice of the High Court of Justice, Ontario. The W. M. 
Martin Lectures. With an introduction by DEAN F. O. CRONKITE. 
Toronto: Clarke, Irwin Company Limited. 1957. Pp. xi, 115. 


The Evolution of the Judicial Process presents in book form three 
lectures given in 1957 by the Honourable J. C. McRuer, Chief Justice 
of the High Court of Ontario, in the W. M. Martin Lecture series. 
inaugurated in 1956 at the University of Saskatchewan under the 
auspices of the Law Society of Saskatchewan. The lectures perpetuate 
the name of the Honourable W. M. Martin, the distinguished Chief 
Justice of Saskatchewan since 1941, and a Justice of Appeal of Sas- 
katchewan since 1922. There is a pleasing foreword by Dean F. C. 
Cronkite, Chairman of the W. M. Martin Lectureship Committee. 


The first lecture briefly covers the history of the judicial process 
from the origins of law to the Code of Hammurabi and the Mosaic Law 
some 800 years later. Reference is also made to the Babylonian Code, 
the Hindu Code of Manu and the development of law through the 
Christian ages in England prior to the Norman Conquest. The develop- 
ment of the Curia Regis, the origin of the Courts of Common Law and 
the Court of Chancery and their evolution through to the Judicature 
Acts of 1873-5 are more fully covered. 


The broad scope of the lectures permits only limited attention. 
However, it is interesting to note the reference to Bacon’s address to 
the Judges in 1617, reminding them of their duty that, in visitations 
about the Kingdom, they should represent to the people the graces and 
cares of the King and, upon their return to London, present to 
the King the distastes and griefs of the people. Of this the learned 
author says: 

We still have a dim reflection of these duties as outlined by Bacon in the 
provisions of the Judicature Act of Ontario requiring the judges of the 
Supreme Court of Ontario to sit in council once a year for the purpose of 
“considering the operation of the (Judicature) Act and of the rules and 
the working of the offices and arrangements relative to the duties of the 
officers of the court, and of enquiring and examining into any defects 
which may appear to exist in the system of procedure or the administration 
of justice in the Supreme Court or in any other court or by any other 
authority” and to “report to the Lieutenant-Governor what amendments or 
alterations, if any, it would be expedient to make in this Act or otherwise 
relating to the administration of justice, and what other provisions, if any, 
it would be expedient to make for the better administration of justice.” 


The second lecture describes contemporary judicial processes in 
France, Russia, the United States, China, Belgium, Holland, Denmark, 
Scandinavia, Germany, Austria and Spain, with particular attention 
to the judicial systems in France and the United States. (Japan does 
not seem to have been referred to; I met the cultured and widely 
travelled Chief Justice of Japan several years ago). The learned author 
states that in doing this he had three purposes in mind: first, to 
stimulate interest in enquiring minds and to give incentive for further 
study; second, to provide a background against which to appraise 
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objectively the strength and weaknesses of our own system; and, third, 
to introduce the third lecture on the development of an international 
judicial process. 

In the second lecture the thought is thrown out that it will be 
a matter to be decided in the future whether the Supreme Court of 
Canada will develop as a Court exercising the functions of the 
House of Lords, the Cour de Cassation of France or the Supreme 
Court of the United States. It is noted that if the population of Canada 
doubles, the Court as now constituted will not be able to function as 
it does today if it is called upon to exercise its present broad jurisdiction. 


In the necessarily general comparisons of the judicial processes in 
various countries, the learned author states that there are character- 
istics of the Continental systems that students of legal procedure should 
study. He emphasizes that the objectives of the complex systems of 
France, Germany, and other European countries, are to bring justice 
closer to the common man, and to bring to the case in the first instance 
the combined wisdom of at least three legally trained minds. Thus, the 
learned author notes: 

We know that under our system justice is too often beyond the financial reach 
of the common man, That this is wrong cannot be denied. That it will be 


corrected is certain. That is should be corrected by the legal profession 
and not in spite of the legal profession is of paramount importance. 


The third lecture, devoted to the international judicial process, 
gives an interesting general review of some efforts at arbitration 
between national states, and the attempts to bring into being a law 
of nations based on usages which civilized states have sought to observe 
in their dealings with one another. The learned author notes that the 
release of nuclear energy has destroyed the time-tested theory of balance 
of power based upon manpower, industry and wealth, and he advances 
a strong plea for the institution of a system of international courts 
capable of settling international differences by the processes of law 
rather than by a resort to arms and scientific weapons of destruction. 


C. J. O7 HALLORAN * 
at * OK 


Canadian Law of Landlord and Tenant. By THE Hon. E. K. WILLIAMS. 
Third edition. 1957. Toronto: The Carswell Company Limited. 
Pp. xlvi, 751. 


Chief Justice Williams is among that select group of Canadian authors 
which includes the late E. D. Armour and the respected and now retired 
Dean Falconbridge, who can claim to have put as many as three 
editions of a law work through the press. These editions span a period 
of thirty-five years; and it is a tribute to the interest as well as the 
energy of the learned author that despite the demands of his 
judicial office he should have personally prepared this latest edition for 
publication. 








*The Hon. C. J. O’Halloran of the Court of Appeal of British Columbia. 
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There are features of this work which belie the author’s modest 
assertion that it is still a collection of “Notes” on the subject with 
which it deals. This was certainly true of the first edition which 
appeared in 1922; it was less true of the second edition which appeared 
in 1934; and it is even less true of the present edition. This is not 
to say that the learned Judge has produced a rounded text-book, but 
he has been driven by his own intellectual curiosity (and perhaps, too, 
by his experience on the bench which he ascended in 1946) to develop 
some phases of his “Notes” into fairly complete, if terse, annotations 
which seek to pull together the subject at hand. A comparison 
of his treatment of licences in the second and in the current edition, 
and his treatment in these respective editions of the landlord’s liability 
to a tenant and to others for the defective condition of the premises 
will illustrate for the reader the point just made. 


The general style and scope of the book have remained unchanged. 
As before, the treatment is concerned with the law in the common 
law provinces, with account being taken of the particular statutory 
provisions obtaining in those provinces, There are sixteen chapters in 
the new edition as there were in the preceding one; and black letter 
generalized propositions are included in each chapter as, more or less, 
separate sections thereof, followed in each case by notes or text elabora- 
tions woven around specific cases. What is striking about the black 
letter propositions is the enlargement of their expression in quite a 
few instances—symptomatic to this reviewer of a recognition that 
landlord-tenant case law is mellowing somewhat. The process has, how- 
ever, quite a way to go before the stringent property doctrines in 
which the subject is enveloped yield to the dispensing principles which 
have qualified contractual liabilities. Illustrations abound but two may 
be mentioned here. First, there has been a perceptible movement toward 
embracing the doctrine of frustration (discussed by the Chief Justice 
on pp. 5 and 6 and in a related aspect at pp. 188-189), and it is a pity 
that the Ontario Court of Appeal peremptorily rejected its application 
in Merkur v. H. Shoom & Co., [1954] 1 D.L.R. 85, [1954] O.W.N. 55 
(C.A.), which offered an excellent opportunity for a contemporary 
examination of the doctrine. Secondly, the contractual principle of 
dependency of promises and that of the duty to mitigate damages still 
faces, in our case law, the formidable barrier of the “estate” relationship 
of the parties, preventing the tenant on the one hand (except in rare 
instances) from terminating the lease, and on the other, preventing 
the landlord from suing once and for all for his damages but permitting 
him to stand by while rent runs on and to sue for it as it accrues. 
The author’s treatment of these matters is, understandably (by reason 
of the nature of the book), dispersed through several areas, e.g., in 
connection with his material on rent, on surrender in his treatment of 
various covenants and recovery for breaches thereof. 

Even a random excursion through the book discloses that the 
author has carefully collected the recent case law and has noted the 
modifications or deflections of older doctrine by newer decisions, Thus, 
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he has qualified exclusive possession as an invariable characteristic of 
a tenancy, in reliance on Errington v. Errington, [1952] 1 K.B. 290, 
but it may be noted that since the preparation of this edition the 
English Court of Appeal returned to exclusive possession as a general 
test of a tenancy in its decision in Addiscombe Garden Estates Ltd. v. 
Crabbe, [1957] 3 All E.R. 563. Again, in dealing with the exception 
of reasonable wear and tear he has noted the expansion of the exception 
by Taylor v. Webb, [1937] 2 K.B. 283, an expansion carried into at 
least Ontario case law by Manchester v. Dixie Cup Co. (Canada) Ltd., 
[1951] O.R. 686. Again, however, there has been a recent contraction 
of this branch of the law by the English Court of Appeal in Brown v. 
Davies, [1957] 3 All E.R. 401, a judgment too recent to be noted in 
the book. 


While the reported cases are represented in abundance, and while it 
is unfair to criticize a book for what it does not pretend to be, one 
cannot but regret that the author did not yield more than he did to the 
temptations for rounded analysis. The doctrine of Taylor v. Webb, 
already mentioned, is an instance in which the subject should have 
been pulled together more than it was. Another situation offering a 
similar opportunity is in respect of the covenant against assignment 
without leave. While the English rule in Houlder Bros. v. Gibbs, [1925] 
Ch. 575, was doubted by some members of the House of Lords in 
Tredegar v. Harwood, [1929] A.C. 72, and while the Ontario Court of 
Appeal refreshingly (although in the reviewer’s opinion the occasion 
was not the most propitious one for asserting Canadian judicial inde- 
pendence of English Courts) refused in Shields v. Dickler, [1948] 1 
D.L.R. 809 to follow the Gibbs case, the fact remains that later cases 
in England and in Ontario too, e.g., Cowitz v. Siegel, [1955] 1 D.L.R. 678, 
returned to the Gibbs principle. The matter was worth more than bare 
unconnected statements of the actual holdings in the various cases. 


In a third area, that of the running of covenants, the black letter 
statement of principle seems singularly inadequate and less than helpful, 
even though the cited cases offer some illumination. Thus, Article 141 
reads: “A covenant is said to run with the reversion when either the 
liability to perform it or the right to take advantage of it passes to 
the assignee of the reversion .. .”, and Article 142 contains similar 
language applied to the “land”, A statement of when covenants run 
rather than a mere statement of consequences if they do run is what 
the author should have provided. And, beyond this, closer attention 
to the consequences of the cases in terms of who was suing and who 
was being sued (i.e., whether original contracting parties or assignees 
at one or both ends of the covenant) would have served a most useful 
purpose, Woodall v. Clifton, [1905] 2 Ch. 257, cited for the proposition 
that a covenant to give the lessee an option to purchase does not run, 
was a case where the action was between assignees. Two recent judg- 
ments, one from England and one from Ontario, and both decided too 
late for inclusion in Chief Justice Williams’ book, show that Woodall v. 
Clifton is too widely expressed. In Quee v. Jany (1957), 7 D.L.R. (2d) 
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596, the Ontario Court of Appeal held that a covenant for an option 
to purchase was not enforceable by a lessee against an assignee of the 
reversion; but in Griffith v. Pelton, [1957] 3 All E.R. 75, it was held 
that such a covenant was enforceable by an assignee of the lessee against 
the lessor’s executrix. The conclusion is plain in terms of the “touching 
and concerning” requirement for the running of covenants in leases. 


If the learned Chief Justice has not modified his book sufficiently 
towards a treatise style to suit this reviewer, the practising lawyer 
must still be grateful in being presented with a very wide assortment 
of fact situations from which he can develop a brief or argument— 
at least, after reading the cases to which this book will lead him. While 
little of significance in the case law has been omitted (and the author 
has not hesitated to refer to the American Law Institute Restatement 
of Torts, as at p. 381), it is a little surprising to find no mention, in 
connection with illegality, of Alexander v. Rayson, [1936] 1 K.B. 169, 
or Edler v. Auerbach, [1950] 1 K.B. 359. Neither this omission nor the 
other points I have made in the discharge of a reviewer’s duty, detract 
to any great degree from the veritable mine of information and citation 
to which the profession now has access. It ought to take advantage of 
this excellent working tool. ; 

Bora LASKIN * 
ok * * 


Cases and Materials on Income Tax. By JOHN G. MCDONALD. Toronto: 
Butterworth & Company (Canada) Limited. 1957. Pp. 695. 


In recent years it has become increasingly important for lawyers to 
have a knowledge of income tax law. In working out most commercial 
transactions the income tax implications can be ignored only at con- 
siderable peril to the client. The form of a transaction is often as 
important as the substance from the standpoint of income tax con- 
sequences, and lawyers can only serve their clients properly by advising 
them and preparing documents in such a way that their clients will 
_ not be subject to unnecessary taxes. In these days of high tax rates 
there is practically no substantial transaction which should be under- 
taken without full consideration of its income tax implications. In 
addition, the number of income tax disputes which must be negotiated 
and litigated has greatly increased. In these circumstances it is natural 
that the subject of income tax has gained an increasingly important 
place in the law school curriculum. 


While the Income Tax Act is the legislative instrument which 
must be interpreted and applied, the manner in which it is 
interpreted and applied will depend upon the case law and the 
approach to the problems which is taken by the Income Tax Appeal 
Board and the courts. As in many other legal subjects, an adequate 
understanding of income tax law cannot be obtained without a con- 
sideration of decided cases. Accordingly, the appearance of a first- 
class Canadian casebook in this subject is most welcome. 





* Bora Laskin, Q.C., of the Faculty of Law, University of Toronto. 
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The material in Mr. McDonald’s casebook is arranged very con- 
veniently and about as logically as is possible in the illogical field of 
income tax. The first chapter consists of an outline of the Canadian 
income tax system with sections on such topics as the scheme of the 
Income Tax Act, the rules of statutory interpretation, the organization 
of the Departments of National Revenue and Finance, and assessment 
and appeal procedure. In Chapters 2, 3 and 4, Mr. McDonald deals 
with problems of a general nature such as the determination of resi- 
dence, the liability to tax of non-residents, the problem of distinguishing 
income from capital gains and questions relating to the deductibility 
of expenses. These are matters which are governed to a large extent by 
case law. Subsequent chapters deal with more specific questions which 
depend to a greater extent on the interpretation of the Income Tax Act. 
Important chapters are included on the taxation of shareholders, family 
income distributions, partnerships and syndicates, the relationship 
between tax law and accounting, and commercial tax problems. The 
final chapter relates to special provisions dealing with tax evasion and 
avoidance. 


Throughout the casebook Mr. McDonald has included a large 
number of introductory notes and explanatory material. Some of these 
are extracts from articles and books written by others. A considerable 
number are excerpts from Mr. McDonald’s own work on income tax. 
Generally speaking, these passages are extremely well selected and 
edited and are appropriately placed in relation to the case material. 
The “Discussion Notes” which appear at periodic intervals throughout 
the casebook are helpful in raising points for discussion and supple- 
menting the decisions which are reproduced. 


It is significant that a large number of cases appearing in this 
book were decided within the last two or three years. The Income 
Tax Act is subject to frequent amendment and Canadian income tax 
case law on the subject is in a stage of rapid development. Because 
of these factors new editions of this casebook will probably be required 
more frequently than if it dealt with one of the more static law school 
subjects. 


A few decisions which this reviewer would like to see in the book 
are not included. One such decision is that of the Supreme Court of 
Canada in Army & Navy Department Stores Limited v. Minister of 
National Revenue, [1953] 2 S.C.R. 496. However, the decisions which 
are in the book are well selected having regard to their significance and 
thought-provoking qualities. 

Mr. McDonald’s casebook has been prepared with his customary 
thoroughness and imagination. In the opinion of this reviewer it is a 
substantial contribution toward improvement in the teaching of income 
tax in Canadian law schools. 

STANLEY E. EDWARDs * 





* Of Fraser, Beatty, Tucker, McIntosh & Stewart, Toronto. 
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Summary Conviction Appeals to County Courts. By R. W. FOoxALL, 
Deputy Clerk, County Court of the County of York, Ontario. With 
an introduction by G. ARTHUR MARTIN, Q.C., Toronto: The Carswell 
Company Limited. 1957. Pp. xvi, 115. 


Mr. Foxall at the beginning of his book states that it contains “a 
compilation of statute references and forms pertinent to appeals from 
summary conviction courts to county courts in Ontario as of March, 
1957”. 


After carefully reading through this work and obtaining the 
opinion of leading defence counsel throughout Ontario, it is my opinion 
that Mr. Foxall is being more than modest. The book is not only a 
compilation but also a revelation of the intricacies involved in guiding 
an, appeal from summary conviction courts to county courts. Anyone 
who has ever attempted to follow the rules as set out in sections 719 
to 743 of the Criminal Code realizes the importance of having a clear 
and precise step by step procedure to follow in perfecting the appeal. 
Not only is each relevant section of the Criminal Code set out, but also, 
sections of Ontario Statutes which require certain variations in the 
appeal procedure are quoted, Mr. Foxall also sets out conditions that 
merit special notice and notes on relevant case law, all of which must 
be kept in mind when going through the maze of procedure which will 
take a case from a summary conviction court to a county court. 


In late March of 1958 the Court of Appeal for Ontario, in the 
case of Desaulniers v. Desaulniers, laid down as law that all the con- 
ditions set out in the Criminal Code pertaining to appeals from summary 
conviction courts are conditions precedent and must be strictly adhered 
to in order to get the case before a county court Judge. Any slight 
variation from these conditions precedent completely blocks the county 
court Judge from hearing the appeal. As readers can readily see, it is 
now more important than ever to have a clear-cut guide to the pre- 
paration of these appeals. 


Mr. G. Arthur Martin, Q.C., in his introduction, comments on, the 
usefulness of this book to the general practitioner when he notes that 
“there is perhaps no branch of Criminal Law where substantive rights 
are more easily lost by failure to comply with procedural requirements. 
The increase in the number of offences punishable on summary con- 
viction emphasizes the necessity for familiarity with this branch of 
Criminal Procedure. Mr. Foxall has given to the members of the 
profession a lamp with which to light their way through the intricacy 
of this branch of the law. This work cannot fail to be of great assistance 
to Practitioners and Students.” With this comment I am in complete 
agreement. 


E. R. PEPPER * 





* Assistant Director of Public Prosecutions, Ontario. 
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The Lion and the Throne: The Life and Times of Sir Edward Coke, 
1552-1634. By CATHERINE DRINKER BOWEN. New York: Little, 
Brown and Company. 1957. Pp. 652. 


“The greatest of English lawyers”, to quote Trevelyan upon Coke, is 
painted life size, with warts and all, in this excellent biography. It 
gives an account of his most famous cases, discusses his “Institutes” 
and law reports, quotes his judgments, dicta and arguments; but it is 
in no sense a treatise on legal history or theory. It is a narrative, richly 
pictorial and dramatic, of Coke’s stormy career in the equally stormy 
setting of late Tudor and early Stuart politics. 


Mrs. Bowen is an American writer interested in tracing the sources 
of her own, country’s law. In earlier books on Mr. Justice O. W. Holmes 
(Yankee from Olympus) and John Adams, the second President, she 
carried this story from present times back to the American revolution. 
She finds bedrock, the true fons et origo of the American system, in 
Coke’s championing of the common law and the liberties of the subject. 


But this pre-occupation appears only in her preface, not in the 
book itself, which is a work of careful scholarship unconcerned to prove 
anything. Mrs. Bowen has not only explored in depth the original and 
secondary source materials but taken the trouble to visit the places, 
the very buildings and rooms if still extant, where Coke was born, lived, 
worked and died. 

This may be why her biography conveys a powerful sense of near- 
ness to the subject. Coke and his contemporaries come alive—partly, 
of course, this is the effect of the magnificently expressive English they 
use—and Mrs. Bowen almost seems to have observed them, their houses, 
ceremonials, costumes, comings and goings, with the naked eye. Except 
for an occasional Americanism, as when, the elderly Coke revisits the 
“campus” of Cambridge University, one would take the author for an 
Englishwoman steeped in English lore. 


All writers on Coke, the public figure, have found him paradoxical. 
There is a seeming contradiction between his savage and arbitrary 
conduct as a prosecutor and his later courageous defense of public 
rights. There is another contrast, or so it might appear to anyone 
who connects learning with ivory towers, between Coke the man of 
vast erudition and Coke the grasping, avaricious seeker after wealth, 
place and useful family connections. 


Some modern biographers, to the boredom of this reader for one, 
would use Freudian or other psycoanalytic technique to unravel Coke. 
Mrs. Bowen is content to give us the facts in their historical context. 
It is a context that explains not only Coke but his great rival Francis 
Bacon, another mighty scholar who was up to his ears in intrigue. 
They lived dangerously. They had to if they wanted power in the con- 
spiratorial Elizabethan age when hates, fears, ambitions and punish- 
ments were much more intense than nowadays. 
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As Elizabeth’s Attorney-General, Coke prosecuted Essex and 
Raleigh; and Mrs. Bowen graphically reports these famous trials. 
There is no doubt, as her account once again makes clear, that grave 
injustice was done to Raleigh. He was denied counsel, denied the right 
to confront his accuser, convicted on the evidence of only one witness, 
a weak and wavering one, while custom demanded two. There is likewise 
little doubt that the brilliant Raleigh outpointed Coke in argument. 
Coke’s method was to bluster and denounce. He called Raleigh a “viper” 
and a “spider”. (In the same style he said to Ann Turner, accused of 
murder in the celebrated Overbury case: “Thou hast the seven deadly 
sins, for thou art a whore, a bawd, a sorcerer, a papist, a felon and a 
murderer.” Poor Mrs. Turner, like the other commoners involved in the 
poisoning of Overbury, was put to death while the lord and lady who 
instigated the crime went free.) 


The politics of the age, well delineated by Mrs. Bowen, explain 
Coke’s ferocity. Elizabeth’s men were obsessed with the notion that 
traitors and “recusants” were plotting with Spain the overthrow of 
the English monarchy and the restoration of papal authority in the 
realm. For such skullduggery no words were too strong, no procedure 
was unfair, no punishment was suitable except hanging, cutting down 
alive and disembowelling. Coke was a part of this hot-blooded system. 


But it was the same Coke who later, as judge and parliament man, 
defied King James and set the common law above the monarch. He even 
maintained, as Mrs. Bowen shows, that the common law was superior 
to parliament, judges having the right to set aside legislation repugnant 
to justice and ancient usage. This doctrine, now obsolete in Britain, 
is of interest in relation to the current American controversy about 
the powers of the U.S. Supreme Court. 


Mrs. Bowen gives us glimpses of Coke at work on his law reports, 
kept faithfully for many years, and his “Institutes”. Into his late 
seventies (he died at 82) he was still busy writing, revising and collating 
these celebrated tomes. 


But the scholar Coke was also a man of the world. He was twice 
married to women of great wealth. His second match was with Lady 
Hatton, a celebrated beauty and fashionable flirt, when he was 47 and 
she was 20. This union provoked much Elizabethan ribaldry and led 
Coke into unseemly marital quarrels. He became the possessor of sixty 
manors worth £1,000,000,a sum which must be multiplied by ten to 
find present value. For political advantage he married off his daughter, 
aged 14, to the brother of a court favourite; but Mrs. Bowen quotes 
a letter which suggests that she was not quite so unwilling as other 
historians have believed. 

Coke was a tremendous figure, a man of extraordinary mental and 
physical vigour, a great champion of the rule of law. This biography 
does him even-handed justice. 

J. B. McGEacuy * 





* J. B. McGeachy is Associate Editor of The Financial Post, Toronto. 
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The University Teaching of the Social Sciences—Law. By CHARLES 
EISENMANN. With an introduction by JOHN HAZARD. Paris: 
UNESCO. 1954. Pp. 100. 

The University Teaching of the Social Sciences—Criminology. A 
Symposium, Paris: UNESCO. 1957. Pp. 164. 


The University Teaching of the Social Sciences—Law and the com- 
panion volume on Criminology form part of a series of research studies 
on the teaching of the social sciences commissioned by UNESCO 
during the past five years. The studies were based on reports received 
from a representative group of countries, including Austria, Belgium, 
France, Italy, Mexico, Turkey, The United Kingdom, the United States 
and Yugoslavia. The final reports embody the defects of all international 
symposia: many authors each with their own point of view and often 
with a national axe to grind. This result has been partially averted in 
the report on law teaching which was drafted by one man, Professor 
Charles Eisenmann of the University of Paris. However, the study of 
Criminology teaching includes the contributions of no less than thirteen 
different authors. While the purpose of UNESCO’s research work is 
to assist under-developed countries, there is much information on 
present trends in legal education in the United Kingdom and in the 
United States in these two little books which should attract interest 
in all common law countries. 


The report on law teaching was sponsored jointly by UNESCO 
and the International Committee of Comparative Law, and was prepared 
following an international conference on the teaching of law held at 
Cambridge in July, 1952. The report is divided into two parts: the 
first, an analysis of the aims of law teaching; the second, a description 
of the techniques used in various countries to carry out these aims. 

In the introduction, Professor John Hazard (of Columbia Univer- 
sity) affirms the need for an evaluation of the purposes of legal 
education: 

Law teachers have become increasingly critical of legal education, both 

as to its aims and as to its methods. The dissatisfaction has been nearly 

universal. It has not been limited to a single country or group of countries. 

It has engulfed both the faculties teaching civil law and those engaged in 

preparing lawyers for the common law courts. It has included teachers 

who believe that legal education should train solely for careers on the 

Bench and at the Bar and those who conceive of legal education as prepara- 

tion for business and public affairs, as well as for the more specialized career 

for the jurist and advocate. 

It is not that there is one ideal method of teaching law and that 
all countries should work to attain it; rather that each country has its 
own educational system which can benefit from the ideas followed in 
other countries. Professor Hazard continues: 

It is not impossible that the increasing inter-change of law school teachers 

under the numerous exchange programmes fostered since the war will speed 

the process of study of other systems and the selection of the best from all. 


Already the Socratic method which has been characteristic of legal education 
in the United States has found its way into some classrooms of the Law 
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Faculty of Paris. The tutorial system, long associated with the English 
residential college, is being tried in modified form in some of the law 
schools in the United States. While it seems unlikely and even not yet 
desirable that a common aim and common teaching methods will develop 
in law schools throughout the world, the wide variations of the past may 
be reduced as a result of the expanded interchange of ideas. 

All law schools expect students to obtain a broad background 
in non-legal subjects. The method of providing this training varies 
widely from the integrated undergraduate curriculum preferred by 
continental universities to the professional law course in the United 
States, the curriculum of which is drawn up on the assumption that 
students have received extensive non-legal training before entering the 
law school. 


The report indicates that in the United States it is the rare law 
school indeed that provides any training in specifically non-legal sub- 
jects. In practice, the same is true in England where the university 
study of law is “a full time law course”. On the European continent, 
however, political economy and other disciplines form a regular part 
of the law school curriculum. One view as to how non-legal subjects 
should be presented is summarized in the following passage referring to 
legal education in the United States: 


A short time ago, however, some of them (the law schools)—not very many, 
it must be admitted—accepted the view that the training of a good legal 
practitioner itself required some expansion of the traditional limits of 
strictly technical or specialized teaching . . . Some schools have gone so 
far as to say that law is the form in which all economic life is being carried 
on; that the overwhelming majority of legal problems are economic prob- 
lems. Those in charge of these schools have concluded that their students 
should be initiated in non-legal branches of learning, and have instituted 
a curriculum which includes political economy, sociology and psychology. 
It has been objected that these disciplines figure in the curricula of some 
at least of the colleges through which the students pass before entering 
the law school. The schools in question answer that while this may be 
true on paper, in fact the students have no thorough knowledge of these 
subjects when they enter the law schools. The critics have countered that 
it would be enough to make such subjects compulsory in all the colleges, 
and their study more thorough. To which the schools reply that the 
inter-relation of law with these subjects is possible only when all are taught 
together rather than in separate institutions at chronologically different times 
in the students’ developments. 


The UNESCO study also includes an interesting description of 
teaching methods in the United States and in the United Kingdom. The 
merits of the “case” system of instruction as opposed to the “sys- 
tematic” method are considered, as well as such problems as study 
discipline, testing and examinations. 


The University Teaching of the Social Sciences—Criminology is 
the most recent UNESCO study to appear in this series. Criminology 
is taken to include the subjects of criminal biology, criminal psychology, 
criminal sociology, forensic medicine and judicial psychology. 


The recommendations of the International Society of Criminology, 
which was responsible for the drafting of this UNESCO study, empha- 
size that Criminology serves many disciplines, especially medicine 
and law. 
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Generally speaking, and excepting Great Britain and the United 
States, criminology is included in the education of most law students, 
although it may actually be taught in another faculty of the university. 
International conferences on penal law have from time to time reported 
on the value of the new social science and in December, 1952, the 
Conference of Specialized Agencies and Non-Governmental Organiza- 
tions Interested in Crime Prevention made a recommendation to the 
United Nations that the teaching of criminology be made compulsory 
for all those intending to take up the law as a profession. 


One branch of criminology—forensic medicine, has been effectively 
linked with the study of law in the law faculties of many British and 
almost all European universities. 

Although it is modestly described in the UNESCO report as “the 
least distinct of the subsidiary sciences of criminology”, judicial psy- 
chology is finding wide acceptance in the curricula of European 
universities. Indeed the extent of the growth of the new science in 
American universities is significant. Today “the teaching of criminology 
is almost universally found in the curriculum of every sociology depart- 
ment in under-graduate liberal arts colleges”. Of thirty leading uni- 
versities offering graduate training in the arts or sciences only five 
do not provide the teaching of criminology. Modern courses now deal 
with such topics as the evolution of punishment, the treatment of 
offenders, probation and parole, crime and its causes, theories of 
criminal causation, organized crime and the professional criminal, law 
enforcement and alcoholism and so on. 

Canadian law students will be interested to know that in many 
schools in Great Britain and the United States the strictly professional 
law curriculum is being leavened by an occasional course in political 
economy or forensic medicine. Although the theoretical approach of 
European law schools has not been adopted in toto by any of the common 
law institutions, it would appear that many schools feel that the student 
should study economics and psychology at the same time as he is 
reading law. And there can be little doubt that the work that is now 
being done in some of the civil law countries in providing students 
with a knowledge of subjects like criminal psychology and forensic 
medicine is having practical results of the most worthwhile kind. 


B. A. CRANE * 





* Mr. Crane is a student in the first year at Osgoode Hall Law School. 





